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TRE ſtatutes of Trinity College, Dub- 
lin, have, at leaſt for ſeveral years, been 
i interpreted in ſuch a manner, as to give 
the Provoſt a negative upon all proceed- 
ings of the Senior Fellows whatever; 
and in the caſe of the election of Fellows 
and Scholars, in which the Senior Fellows 
are called EleQors, and are accordingly 
duly ſworn, the ſtatutes are ſaid not only 
to give him a negative, but a final affir- 
Bn -: mative 


ET 


mative alſo, which renders the election, 


as far as it concerns the Senior Fellows, a 


mere nullity. 
As this enormous power of the Provoſt 


is inconſiſtent with the effectual and active 
government of the College, contrary to 
law and reaſon, and deſtructive of that 


ardour with which the ſtudy of letters 
ſhould be purſued, the election to a fel- 
lowſhip being thus made to depend on 
the learning and impartiality of a ſingle 


perſon; and the principal academic re- 


ward of literary induſtry thus rendered 
ſubject to a diſcouraging uncertainty ; it 
ſeems to be a matter of high concern to 
the kingdom at large, as well as to the 
Univerſity in particular, that the queſtion 


ſhould be fairly diſcuſſed, whether the 


Provoſt be indeed poſſeſſed of this extra- 


ordinary power.—And I am confident, 


that on an impartial and accurate exami- 


nation of the 2 it will be found, 


that 
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that lie is inveſted with a negative in 
particular caſes only, which are diſtinctly 


ſpecified; and that his power, when he 
acts in conjunction with the Senior Fel- 


| lows, is not greater than the power uſually 
Aaranted to the head of a corporation. 


J fear ſome perſons may, at firſt, be 
prejudiced againſt any thing which can 
be faid in favour of ſuch a liberal in- 
terpretation, from the ſuppoſed arbi- 
trary principles of Archbiſhop Laud, by 
whom the ſtatutes were framed ; but we 
ſhould conſider, that theſe principles 
would operate ſolely to the extenſion of 
the King's prerogative. And accordingly 
we find, that the power veſted in the 
Fellows, by the charter of Queen Eliza- 
beth, of chssling their own Provoſt; and 
in the Provoſt and Fellows of framing 
their own ſtatutes, was taken from them 
by the charter of Charles I. and lodged in 
the An. of the King, reſerving to him, 

| B 2 and 
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and to his heirs for ever, the power of 
adding to or taking from the ſtatutes, 
and of altering or diſpenſing with them 
at pleaſure. 

We: ſhould alſo xemeniber, that ſuch 
ſtatutes as concern the public good ought 
to be conſtrued liberally, Bacon's Abrid. 
p. 650. Now ſurely no ſtatutes more in- 
timately relate to the public good than 
thoſe which provide for the maintenance 
of religion, and the ad vancement of learn- 
ing; nor can any conſtruction be more 
liberal, - than that which grants to one 


member of the corporation, a power of 
controlling and thwarting the meaſures of 


all the reſt, in cafes which moſt imme- 
diately affect theſe great objects. 


The heads of every deſcription of or- 


poration have indeed contended for this 
negative power; but their attempts, in 
every inſtance in which they have. been 
oppoſed, have been overruled and de- 

eated. 
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feated. It appears that they grounded 
their claims on expreſſions, which im- 
plied the neceſſity of their preſence only, 
not of their conſent; and it is hoped, that 
our College will not afford the only caſe, in 
which ſimilar language ſhall be perverted 
to the eſtabliſhing a power ſo pernicious, 
and repugnant to law. 

In the corporation of Denbigh, at 
the election of a burgeſs, it was argued, 
that there could be no election unleſs one 
alderman and one bailiff were conſenting. 
But the court determined, that nothing 
more was required but the prgſence of one 
bailiff and one alderman at every election, 
and that they had no gau, voices. 
1 Strange, p 54. : 

* In the corporation of Ipſwich, 
on a mandamns to reſtore Mr. Serjeant 
Whitaker to the place and office of Re- 
corder of the town of Ipſwich, a ſpe- 
cial return was made, to which an ex- 

| ception 
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ception was ſtirred by the Chief Juſtice, 
that in the power given in the charter to 
the bailiffs, burgeſſes, and commonalty, 
or major part of them, to | turn out a re- 
corder p malegeſlura, the bailiffs are 
made of the quorum, and therefore the 
bailifs' conſent was neceflary to the 
doing of it; and here in the return they 
had only ſaid, that the bailiffs were pre- 


| ſent, but not that they did conſent, as 


they ought. 

„Two anſwers were given to this ex- 
ception. Firſt, that this muſt be under- 
ſtood like the clauſes in commiſſions of 
Oyer and Terminer, &. which require the 


preſence of the perſons named in the quo- 


rum; but it was never yet thought, that 


their actual conſent was neceſſary to 


every act that was done, and that if they 
diſſented, the majority could not act; 


but their conſent has been always taken 
to be included in the conſent of the ma- 


jority. 


* 
jority. Secondly, that it was returned 
here, that he was debito modo amotus per 

ballivos, burgenſes, & communitatem, which 
muſt be underſtood of them all; and con- 
ſequently both bailiffs conſented. 

This exception was overruled by the 
court, partly upon the fecond anſwer, 
and alſo becauſe © of the quorum the 
bailiffs ſhould be two, was, like the 
majori parti corum, no more than the law 
implied. For as in all corporate acts, 
the act of the majority is the a of the 
whole, ſo the bailiffs being the head of 
the corporation, nothing can be done 
without their preſence; and this is ſo, 
though no ſpecial proviſion be made for 
it by charter. And fo it comes within 
the rule of expreſſio corum gue tacite in- 


ſunt nibil operatur, and conſequently their 
expreſs conſent is not neceſſary, but is in- 
volved in the conſent of the major part.” 
2 Lord Raymond, p. 1233. | 


In 


* 
In like manner there have been ſeveral 
diſputes between Deans on one hand and 
Prebendaries on the other, concerning 
the negative power which the Deans 
claimed, by virtue of the ſtatutes of their 
chapters in divers inſtances. In the 
church of Glouceſter, about the year 
1752, the Dean refuſed to affix the chap- 
ter ſeal to a leaſe agreed upon by the 
majority of the chapter; inſiſting that by 
the local ſtatutes, his conſent was abſo- 
lnutely neceſſary to the validity of ſuch 
leaſe, which conſent he would not give. 
But the Dean ſubmitted before it came 
to a judicial determination. In the years 
1752 and 1753, a like diſpute happened 
in the cathedral church of Carliſle, about 
the Dean's negative in conferring bene- 
fices. The Dean entered a caveat againſt 
the admiſſion of a curate, who had been 
unanimouſly elected by the Prebendaries ; 
and the Biſhop, at firſt, refuſed to .admit 
N and 
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and licenſe him; but on a mandamus 


from the court of King's Bench, the 
curate was admitted. 2 Burne, p. 1og. 
In like manner alſo the Warden of 
Wadham College, in the year 1776, 
contended for a negative, and refuſed to 


affix the corporate ſeal to a leaſe granted 


by the Fellows: but Lord Mansfield, and 
the three other Judges of the King's 


Bench at that time, granted a mandamus, 


by which he was compelled to acquieſce 


in the act of the majority. 
In arguing on the preſent queſtion, I 
ſhall, Iſt, conſider the different paſſages 
in the charter and ſtatutes, from which 
it has been concluded,' that the Provoſt 
is inveſted with a negative in all caſes; 
and will endeavour to ſhew, that they do 
not eſtabliſh ſuch a power. 

2dly, I will point out ſome of the evils 
and abſurdities conſequent on ſuch a 
power. f 


3dly, 
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Zaly, I will illuſtrate the interpretation 


Which J ſhall give of the ſtatutes of Dub- | 


lin College, by parallel inſtances from 
thoſe of the Univerſity of Oxford. | 

4thly, Confirm it by the received prin- 
ciples of common and canon law. 

And, 5thly, Shew in what circum- 
ſtances buſineſs can or cannot be tranſ- 
acted even without the preſence of the 
Provoſt. 


The various forms of expreſſion in the 
charter and ſtatutes, from which alone 


the Provoſt can pretend to derive his ge- 
neral negative on all proceedings of the 


Senior Fellows, are theſe following: 
iſt, © Præpoſitum hujus ſocietatis 


«© caput conſtituimus, eumque authori- 


tate ſummä in moderandis perſonis, & 
be negotiis Collegii, & in omnibus alus, 


« quæ ad Collegii regimen quovis modo 
% ſpectant, vel ſpectare poſſunt, muni- 
6 mus.” Cap. 4, | 


2d. 
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gd. Quo melius autem munere {uo 


« fungatur, ordinamus & volumus, ut e 
toto ſociorum numero, ſeptem maximè 
“ ſeniores ſocii ei ſint tanquam aſſeſſores, 
& ut eorum conſilio & auxilio omnia 
majora Collegii negotia tractet, &. 
Cap. 4. | ; 


- 4& * In quibus omnibus definiendis, 
Præpoſitum, aut eo abſente, Vice-pre- 
ce poſitum unum ſemper elle volumus.” 


Ibid. | 
4th. In the charter, and ſeveral paſ- 


ſages of the ſtatutes, it is ſaid, that the 


regimen of the College, and all elections, 
ſhall be defined and concluded “ per 
* Prepoſitum & majorem partem Socio- 


rum Seniorum;” that the power of 
electing is © penes Præpoſitum & majo- 
rem partem Sociorum Seniorum, &c. 


sth. Quod fi contigerit unum vel 


« plures e Senioribus Sociis a Collegiq 
«« peregre abeſſe, cum res ejuſdem Col- 


legit 


I 
6 legii Sociorum conventum poſtulare 
4 Præpoſitus judicaverit, numerus ſepte- 
« narius E Junioribus Sociis ſecundum 
- fenioritatem aſſumptis, pro illa vice 
«.completor, & quicquid Præpoſitus cum 
s aſſenſu, & conſenſu quatuor ex hoc 
« numero ſeptenario egerit, ratum eſto.” 
Cap. 4. = 
6th. His claim of nominating Fellows 
and Scholars in all caſes, even againſt the 
unanimous opinion of all the reſt of the 
electors, is grounded on the following 
paſſage: In quem vel quos major pars 
« Sociorum Seniorum una cum Prepoſito, | 
vel, eo abſente, Vice-prepoſito conſen- 
* fifſe deprehendetur, is vel ille pro 
« eleto vel electis habeantur; quod fi 
« primo vel ſecundo fcrutinio electorum 
major pars, cum Prepofito vel, eo ab- 
« ſente, Vice-præpoſito non conſenſerint, 
„ eo in caſu, is vel illi pro electo vel 
« electis ſunto, quem vel quos Præpo- 
1 « ſitus 


4 13 ] 


« fitus vel, eo abſente, Vice-prepolitus 


ce nominabit.” 


Let us now examine the force of the 
| ſeveral arguments grounded on theſe 
forms of expreſſion, either conſidered 
ſimply in themſelves, or with reference 
to each other. 

aſt. It is argued, that ſince the Provoſt 
is inveſted with the « authoritas ſumma 
« in moderandis perſonis & negotiis Col- 
« legii, & in omnibus aliis que ad Col- 
* legit regimen quovis modo ſpectant 
vel ſpectare poſſunt” (Cap. 4.), he muſt 
have a negative on all the proceedings of 
the board of Senior Fellows. 

But it muſt be granted, that, though 
he ſhould not have this abſolute negative, 
he may well be ſaid to be inveſted with 
the authority above deſcribed : he is the 
preſident of the board, © prefidet & 
" Primas tenet” (Cap. 12.); convenes and 

nn, 
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diſmiſſes it; diſpoſes of the votes of the 
abſent Senior Fellows as he pleaſes (Cap. 
4.) ; has a negative in the election of the 
Vice-Provoſt (Cap. 12.); and in the per- 
fecting of leaſes (Cap. 4); and in all mat- 
ters which require the College ſeal (ibid.); 
and in the money which is to be laid out 


= 7 by the Burſar; and in all matters relative 
1 to expulſions traſiſacted by the Vice-Pro- 
ſl voſt in his abſence (Cap. 23); he has 


=_ under his immediate care all officers and 
| leQurers, particularly the Deans and Bur- 
far; and can puniſh them at will for 
#H neglect of duty, except where the pu- 
118 niſhment is particularly ſpecified ; and, 
| in ſhort, almoſt all the penal ſtatutes reſt 
| ; on him alone. This ſurely is ſufficient to 
| denominate him the head of the ſociety, 
but by no means implies a negative in all 
_ eaſes. Nay, his negative being diſtinaly 
exprefſed in ſome caſes clearly ſhews, 
that he as n not a negative in all. 
| |- Pref: | | = > IRE 
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The forms of expreſſion by which ſuch 
a negative may be conveyed, were well 
known, and in common uſe at the time 
in which our ſtatutes were framed: in 
the ſtatutes of the Engliſh Colleges it is 
often conveyed thus, Per majorem par- 
« tem ſociorum cum conſenſu Præpo- 
« ſiti;“ and in our own variouſly, Non 
or © In his 


52 


« ſine conſenſu Præpoſiti; 
„omnibus nihil unquam fiat niſi con- 
« ſentiente Præpoſito M 26 demum 
« robur ſuum obtinebit cum Prepoſtti 
« approbatio acceſſerit But no ſuch 
general expreſſions any where occur in 
our ſtatutes; they are uſed only in par- 
ticular caſes, and therefore we muſt con- 
clude, that it was the intention of Arch- 
biſhop Laud to extend the Provoſt's ne- 
gative to theſe particular caſes only. 
2dly. It is argued, that the Senior 
Fellows are called his af/effors, or coun- 
ſellors, whoſe advice he is at liberty to 
| take 


n 


6 1 


take or reject. But we ſhould: obſerve, 
that at the ſame time that they are called 
his aſſeſſors, the framer of the ſtatutes 
directs, that the Provoſt ſhall tranſact all 
matters relating to the regimen of the 
College with their advice and aſſiſtance 
(p. 50); they therefore together make 
one aggregate, corporate body; and the 
act of the majority of that body is the 
act of the whole. | 

Now to prove that this is the true im- 
port of the term afſeſors, we may remark, 


that a Chapter is a council aſſiſtant to the 


Dean thereof in matters ſpiritual relating 
to religion (ſee Burne's Eccl. Law), yet 
the Dean has no abſolute negative on 
their proceedings. (Wood's  Inflit. Laws 
of England, p. 28, and Watſon's Incum- | 
bent, 353). And this caſe is ſtrong in 
in point, for the conſtitution of the cor- 
poration of a Dean and Chapter is in all 
reſpects ſimilar to that of a College, and 
VVV indeed 


| ow 1] 
indeed is ſometimes ſo called. Wood's 
Inſtit. ubi ſupra. 

In the charters granted by Henry VIIL 


and James I. to the Dean and Chapter of 
Chriſt Church, Dublin, all acts are ordered 


to be done by the Decanus & Capitulum, 


or by the Decanus cum Capitulo, which 
expreſſions convey no negative, nor has 
the exerciſe of ſuch a power been ever 
attempted. The like obſervation is to be 
made on the charter of Carliſle, which 
you may ſee in Burne's Eccleſiaſtical Law, 
vol. ii. p. 86, who, in the ſame place re- 


marks, that all other foundation charters _ 


are in the ſame form. 

The Dean muſt be preſent, mad at 
all corporate acts, but his preſence only is 
requiſite, not his conſent, in general. By 
the ſtatutes, however, of ſome particular 


places, he has been veſted with a negative 


in ſome matters (as the Provoſt ſeems to 
be by the ſtatutes of the College, with reſ⸗ 
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peR to all acts requiring the College ſeal) 


yet even in theſe caſes the negative POWET 
has either been over-ruled by mandamus, 
or many mh as we have e ob- 


| ſerved. 17 | 
© Perhaps it may be aſſerted, and not 
without the ſanction of law, that no 


negative or other power, granted to any 


conſtituent part of a corporation, is of 
any force or effect whatever, unleſs con- 
veyed by the charter of incorporation: 
Bye-laws are thoſe ſpecial rules by which 
every corporation, in particular, is go- 


verned; and every corporation has an 


inherent power of framing ſuch laws, 


though this power be not diſtinctly ex- 
preſſed in the charter, unleſs the foun- 


der has ſpecially reſerved it to himſelf. 


And the reaſon is obvious, becauſe no 
corporate body can ſubſiſt without laws 
for its government. But theſe laws 


muſt ever be ſubordinate to and con- 
ſiſtent 
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ſiſtent with the charter; for they are 


| laws according to which certain powers, 
granted by charter, are to be exerted, 
not a delegation of new powers, or an 
| abrogation of thoſe which already exiſt. 
Now where the founder has reſerved to 
himſelf this power of framing laws for 
the government of the corporation, it is 
evidently the ſame power, which, if not 
reſerved, is incident to every corpora- 
tion, Hob. 1 1. This is expreſſed in di- 


rect terms in our charter, Cumque. 


* eadem nuper Regina, per eaſdem lite- 
ras ſuas patentes conceſſerit, & licen- 


« tiam dederit prefatis Præpoſito & 
« Sociis ejuſdem Collegii, ut leger, ſtatuta, 


* ordinationes, pro ſuo Collegio pie 
«© & fideliter gubernando, de tempore 
ein temps, in perpetuum face- 
rent, conſtituerent, & confirmarent, 
4 .. . nos hanc Holeſtatem, /tatuta, & or- 
% dinationes condendendi & conſtituendi, 


C 2 «* græfautis 
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« prafatis Prepofito & Socus pradifti Col. 


lagii, ut prefertur, priùs concefſum . « « aw 


« nobiſmet ipſis, hæredibus, & ſucceſ- 


ſoribus noſtris modo reſervari & con- 


4 tinuari volumus in perpetuum.“ 
Since, therefore, the power of framing 
bye- laws, reſerved to the founder, is that 


very ſame power which, if not reſerved, 


is incident to the corporation, it muſt evi- 
dently be ſubject to the ſame reſtrictions. 


But it is a principle admitted, that a 
bye-law is not good which is made in 


reſtraint of right, Viner, art. Bye-laws ; 
and Lord Hardwicke tells us, that any 
bye-law, which is contrary to charter, 
is void, vide Caſes Temp. Ld. Hard. p. 284. 


We may therefore aſſert on good 
grounds, that no negative or other 


power, conveyed to any conſtituent part 


of a corporation, by virtue of a bye- 
law, can be of any force or effect what- 


ever, unleſs it be conſonant with the 


powers 


L 21 

powers antecedently granted by charter. 
If it were otherwiſe, this manifeſt ab- 
ſurdity would follow, that the powers 
granted by charter might be rendered 
ſubject to ſuch reſtrictions, under bye- 
laws, as to become uſeleſs or impracti- 
cable; that is, chartered rights might at 
pleaſure be annulled ; which is repug- 
nant to all received notions of the pri- 
vileges of corporate bodies. 

In the charter of the Royal Society, 
granted in the reign of Charles II. it is 
decreed © quod exdem perſonæ fic ut 
« prxfertur ad concilium prædictæ Reg. 
Soc. electæ, præfectæ & juratæ, erunt 
« & exiſtent, auxiliantes, conſulentes, & 
Aſtentes, (ſc. Præſidi) in omnibus ma- 
« teriis, rebus, & negotiis,” &c. juſt as 
in our ſtatutes it is ſaid of the Senior 
Fellows, © ut ei (ſc. Præpoſito) ſint tan- 
« quam afſeſſores, & ut eorum confilio & 
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te auxilio omnia majora collegii negotia 
« tractet.” In like manner, in the char- 
ter of the Royal Iriſh Academy, the 
Council is ſaid to © be aiding and affi/ting 
e to the Preſident in all matters reſpect- 
“ing the better government of the So- 
“ ciety.“ Yet we know, that in neither 
of theſe ſocieties has the Preſident a ne- 
gative on the proceedings of the Coun- 
cil; meaſures being always carried by a 


majority of votes. 


zdly. It is argued, that in the fourth 


chapter, the following paſlage proves the 


neceſſity of the Provoſt's or Vice-Pro- 


voſt's conſent in all caſes : © In quibus 


omnibus definiendis Præpoſitum aut, 
% eo abſente, Vice Præpoſitum unum 
* ſemper eſſe volumus.“ 

That theſe latter words denote nicely 
the neceſſity of the Provoſt” s being pre- 


ſent in order to conſtitute a quorum, is 


evident 


L 448 f 
evident from ſuch a multitude of in- 
ſtances, which may be ſeen in Rymer's 
Fzdera, in ſpecial. commiſſions granted 
at the very ſame period in which our 
charter and ſtatutes were framed, nay 
even to the very framer of them, Arch- 


biſhop Laud himſelf, that it were endleſs 


to cite them all. I ſhall refer only to a 
few, and quote particularly the charters 
of the Royal Society, and. the College of 
Phyſicians. In Rymer's Fzdera, vol. 18, 
p. 13, we have a ſpecial commiſſion in 
the following form, © We do hereby 
__ give full power unto you, or any four 
« or more of you, whereof- the ſaid 
Sir Richard Weſton, Sir John Coke, 
„Sir Thomas Smith, or Sir John Wol- 
„ ſtenholme, to be one, &c. In the 
commiſſion, Pro yilitatione Collegii 


Weſtmonaſterienſis, vol. 19. p. 630. 


Concedentes vobis aut aliquibus tribus 


vel pluribus veſtrum, quorum præfa- 
5 tum 
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tum Archiepiſcopum Cantuarienſem 
« ({. Gulielmum Laud) unum eſſe vo- 
“ lamus.” Alſo in vol. 20, p. 26, © Do- 
nantes ac tenore præſentium conce- ; 
dentes vobis, aut aliquibus tribus aut 
| pluribus veſtrum, -quorum prefatum 
* Archiepiſcopum Cantuarienſem unum 
« eſſe volumus.” See alſo p. 27. and 
vol. 18. pag. 83. 110. 127. 132. 133. 105 1. 
In which forms of expreſſion, anum effe 
« volumus” is on all hands admitted to 
ſignify merely preſence, and not to con- 
vey a negative. In the charter of the 
Royal Society, the ſame phraſe is fre- 
quently repeated, © Concilium conſiſtet 
« ex viginti & uni perſonis, quorum 
Præſidem ſemper unum eſſe volumus.” 
And in the charter of the College of Phy- 
ficians, © The Preſident and Fellows of 
the ſame college for the time being, or 
any five or more of them, whereof 
« the Preſident, or in his abſence the 
. Vice- 


(e 


0, 1 

« Vice-Prefident, to be one, ſhall elec, 
“ nominate and chooſe :” yet in neither 
of 'theſe ſocieties has the Preſident a ne- 
gative. In Strange's Reports it is ſhewn, 
that when a power of election is veſted 
in a ſet number of perſons, or the major 
part of them, quorum unum ballivo- 
rum & unum aldermannorum duos 
eſſe volumus,” the preſence of theſe two 
only is requiſite, and not their conſent. In 
the common caſe alſo of a Quarter Seſ- 
ſions a Juſtice of the Quorum muſt be 

one, but yet the act of the majority 
binds him. 1 Strange, 53. See alſo the 

caſe in 2 Lord Raymond, p. 1233, al- 
ready cited in page 7. 

I)uhe phraſe therefore, pull always be one, 
in our ſtatutes, denotes only the neceſſity 


of the preſence of the Provoſt or View 


Provoſt, in order to conſtitute a quorum, 
ſo that any acts done by the Senior Fel- 
lows in his abſence are of no effect; ac- 


cording 
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cording to the practice and laws of other 
corporations, and to the import of the 
phraſe, Per Præpoſitum & majorem 
« partem Sociorum Seniorum, already 


explained. _ 4 


4thly. It is argued, that in the char- 
ter, and in ſeveral paſſages of the ſta- 
tutes it is ſaid, that all elections ſhall be 
defined and concluded © per Præpoſitum 
8 ID partem Sociorum Senio- 
rum; that elections, &c. are e 
fFPræpoſitum & majorem partem &c.; 
and that theſe phraſes are deſcriptive of 
the perſons who muſt be actually con- 
{enting to the carrying of any meaſure ; 


ſo that no collegiate act is valid, unleſs 


the Provoſt concur in opinion with four 
Senior Fellows. | 
But it 1s anſwered that theſe phraſes, 


4 and others to the ſame effect, denote only 


the quorum. which 18 requiſite for the 


executing 


1 
executing of all college buſineſs, as is 
uſually done in charters and other grants 
of the like nature. For if we compare 
the forms in which quorums are uſually 
expreſſed, with that given in p. 50 of the 


ſtatutes, the analogy will appear ſo ob- 
vious as to leave no doubt remaining: 


« Volumus ut Præpoſitus & horum Se- 


niorum pars major, nempe quatuor, col- 
« legit regimen, &c. definiant & conclu- 
« dant. In quibus omnibus definiendis 


« Præpoſitum aut, eo abſente, Vice-Præ- 


poſitum unum ſemper eſſe volumus.“ 
The quorum in the ſpecial commiſſion 


for the viſitation of Weſtminſter College 


runs nearly in the ſame form: Conce- 


„ dentes vobis, aut aliquibus tribus vel 


« pluribus veſtrum, quorum prefatum 
«* Archiepiſcopum Cantuarienſem unum 


« efle volumus.”. 


And the quorum, in 
| the charter of the Royal Society {till more 
ſo: : * Liceat & licebit præfatis Præſidi, 


6 concilio 
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concilio & ſodalibus vel majori parti 
* eorundem, quorum Præſidem unum 


40 


s efle volumus, &c. 


The form of the grant in Queen Eliz- 
abeth's charter, Liceat Præpoſito & 
„ Sociis vel majori parti eorundem, is 
of the ſame import with thoſe in Charles's 
charter and ſtatutes, © per Præpoſitum & 
« Socios ſeniores, vel per majorem partem 
e eorundem una cum Prepoſito,” pag. 
29; and Præpoſitus & ſocii Seniores 
vel major pars eorundem, pag. 25. and 
« A Præpoſito & ſeptem Senioribus, aut 
+ ſaltem majori parte eorum, pag. 52. 


Compare alſo pag. 145. and 157. 159. 


167. 170. But this form of Elizabeth's 


grant is preciſely the ſame with that in 
her charter to the city of Briſtol, Li- 
ceat Majori & Aldermannis vel majori 


parti eorundem, &c. which is al- 
lowed to be a deſcription of a quorum. 
See 3 Mod. p. 10. 

Though 


4 

Though the word “ eorundem,” in 
Elizabeth's charter, ſeems to relate ſolely 
to the Fellows, ſo that the quorum ſhould 
conſiſt of the Provoſt and major part of 
the Fellows, yet it may be referred to 
the Provoſt and Fellows conjointly; in 
which caſe, the preſence of the Provoſt 
not being neceſſary to conſtitute a quo- 
rum, college buſineſs might be tranſacted 
without him: and a doubt of this nature 
did actually ariſe on the conſtruction of 
the charter of Briſtol, as appears in the 
caſe in 3 Mod. Rep. juſt referred to. 
If the charter had intended,” ſays the 
Recorder, that there can be no chuſing 
of an Alderman, but by the ſummons 
« of the Mayor, and in his preſence, it 
« would ſurely have made him of the quo 
rum in that clauſe that provides for the 
election of an Alderman ; but that it 
does not; the only quorum is not of 
the ſort of perſons, but of the majority 
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« of the electors, major pars eorum (hav- 
1 mentioned before the Mayor and 
16 Aldermen).“ To remove this ambi- 
guity, the words“ una cum Præpoſito, 
were inſerted in the charter of Charles, 
ſo as clearly to conſtitute the Provoſt one 
of the quorum: and that nothing far- 
ther was intended by that inſertion is 
evident, becauſe theſe words are ſome- 
times omitted, as we have ſeen in the 
paſſages above cited. 

The Regiſtry of che Univerſity ſtill 
farther confirms this poſition. In the 
year 1660 there came a mandamus from 
Charles II. to the Provoſt of the College, 
commanding him to admit five perſons 
therein mentioned into ſenior fellow- 
ſhips ; and then the King proceeds, by 
ſpecial commiſſion, to empower theſe 
Senior Fellows to act in the election of 


Junior Fellows in the following form: 


* And we Go her eby empower you, the 
© Provoſt 


i'm 1 
„ Provoſt and the Senior Fellows above- 
mentioned, or any four of you, toge- 


ther with the Provoſt, to proceed im- | 


« mediately after your admiſſion to Se- 


% nior Fellowſhips to election of Junior 
{© Fellows,” &c. From which it clearly 


appears, that the grant in the ſtatutes is 
of the ſame import with that in the 


above cited commiſſion, and is therefore 


to be interpreted in the ſame manner; 
but it is univerſally acknowledged, that 


no negative is conveyed to any member 


of a ſpecial commiſſion by ſuch a form 
of words. 1 

In the charter of the Royal Society, 
given in the reign of Charles II. as we 
have already obſerved, the power of all 
elections and other acts of the Society is 
veſted in the Preſident, Council and Fel- 


lows, and the greater part of them; but 


this form of expreſſion conveys no ne- 


gative to the Preſident. In like manner, 


in 


. 
in the charter of the Royal Iriſh Aca- 
demy, the Preſident and Council, fixteen 
being the quorum, of which the Preſi- 


3 dent-muſt be one, have full power and 


alithority to make and enact private 
ordinances and bye-laws; in the ſame 
manner as the Provoſt and major part of 


the Senior Fellows (p. 150); or, as it 
might be other wiſe expreſſed, The Prove/t 


and Senior F. ellows, five being the quorum, 


F which the Proveſt muſt be one. Yet in 


theſe caſes, as is well known, the Preſi- 
dent has no negative on the proceedings 
of Council. Lord Chief Juſtice Parker 
has drawn a parallel between ſuch caſes 
and that of the city of London, where 


the Mayor and Common Council have 


power to do acts; and yet the act of the 


majority of the Common Council is good, 


though the Mayor difſents. Strange's Re- 


ports, vol. i. p. 54. Burne, in his Ecc. 


Law, art. Leaſes, has a gloſs to the ſame 


effect 


4 


| „N 
effect on the following words of 13 Eliz. 
c. 10. © All leaſes, gifts, grants, feoff- 
* ments, &c. made by any Maſter and 
% Fellows, Dean and Chapter, Wc.” that is, 


ſays he, by the major part of ſach body. 


Were it neceſſary many more parallel 
caſes might. be adduced ; but in truth 
the charters of all corporations run almoſt 
in the ſame form; and the power granted 
to the head of the corporation and the 


majority does not imply a negative, ex- 
cept in ſuch caſes as are particularly 
' ſpecified. But were we deprived of all 


kind of precedents and parallel cafes, 
there is an argument grounded on a cer- 
tain clauſe in the ſtatutes, which is fo 


clear and full to the point, that its ſingle 


authority would be ſufficient to decide 
the queſtion, and convince us that the 
declaration in the charter and ſtatutes, 


that all elections ſhall be concluded 


bh Jy” Prapoſitum & majorem parte 
D 88 Sociorum 
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« Sociorum Seniorum,” is merely de- 
ſcriptive of the collegiate quorum, and 
conſequently involves no negative power 
of the Provoſt. The clauſe J allude to 
occurs in the chapter © De officio Vice- 
< Przpoſiti:” in that chapter it is ſaid, 
| that the Vice-Provoſt is to be elected 
25 per Præpoſitum & majorem partem 
Sociorum Seniorum.” From this paſ- 
ſage, ſimply conſidered, it would follow, 
(the Provoſt not being inveſted with a 
negative by that phraſe) that a Vice- 
Provoſt might be choſen by the Senior 
Fellows contrary to the conſent of the 
Provoſt. But as in this particular caſe, 
the framer of the ſtatutes meant that 
the Provoſt ſhould have a negative, he 
- annexed the ſubſequent clauſe, © Sed 
mquia officium hoc, zgrotante vel ab- 
4 ſente Præpoſito, multum conducit ad 
< regimen et pacem ſtudentium, nemi- 
nem volumus ad hoc munus eligi, niſi 


&© conſen- 


as 1 


« conſentiente, et approbante Præpoſito, 
which clauſe would have been entirely 
nugatory had he conceived, that a ne- 
gative had been conveyed to the Provoſt 
by the former. And we may obſerve, 
that this clauſe is not introduced lightly 
or incidentally, but with the utmoſt ſo- 
lemnity, and in the moſt emphatical 


manner: and the firſt words of the ſen- 


tence, Sed quia officium hoc, diſtinguiſh 
the mode in which this election “ per 


5 Præpoſitum & majorem partem Soci- 


c orum Seniorum, is to be conduct- 
ed, from all others; and, at the ſame 


time, the reaſon of that diſtinction is 


aſſigned. 

If we compare this a and the 
manner of introducing it, with a paſſage 
in the chapter, De authoritate Prepofiti & 
Sociorum Seniorum, it will clearly appear, 
that the latter 1s preciſely of the ſame 
import, and confirms the doctrine now 


D 2 advanced, 


E 


advanced, by a ſimilar exception: This 


cc 


(19 


n 


2 


paſſage in the 4th chapter is as follows, 


Volumus igitur, ut Præpoſitus & ho- 
rum Seniorum pars major (nempe 


quatuor) Collegii regimen, electiones 


omnes fociorum, efficiariorum, dif- 
cipulorum, & miniſtrorum Collegii, 
graduumque collationes definiant & 


concludant. In quibus omnibus de- 


finiendis Præpoſitum, aut, eo abſente, 
Vice-Præpoſitum unum ſemper eſſe 


volumus. In dimiſſione autem terra- 


rum, aut tenementorum, domuumve 


9 firmam, & omnibus aliis inſtru- 


0 
5c 


* 


mentis faciendis, quæ ſigillo Collegii 
munienda ſunt, nihil unquam fiat, 
niſi conſentiente & ſuffragante Præpo- 
fito; aut fi fiat, pro irrito habeatur.” 


In the firſt clauſe, we have already ſeen, 
chat the expreſſion anum eſſe volumus im- 
plies no more than the preſence of the 
Provoſt, or in his abſence, of the Vice- 


Provoſt ; 


[Us] 


Provoſt ; EN is ſufficient to authen- 
ticate acts of the board in any of the 
majora negotia there ſpecified. But in 
caſes where the College ſeal was to be 
affixed, it was judged neceſſary, that 
ſome ching more than the preſence of the 
| Provoſt or Vice-Provoſt ſhould be re- 
quired. 'The actual conſent and appro- 
bation of the Provoſt, whether preſent or 
abſent, was made eſſential to the validity 
of all ſuch acts. In all the majora nego- 
11a, ſays the ſtatute, the Provoſt or Vice- 
Provoſt muſt be one, that is, muſt be 
preſent; but in the letting of leaſes, the 
Provoſt muſt further give his conſent. 
So that the pri xilege of the Provoſt, here 
| ſpoken of, is not contraſted with that of 
the Vice-Provoſt in the former paſſage, 
but is a requilite ſaperadaed to thoſe which 
in other caſes muſt conſpire to render 
an act of the corporation valid. Had 
it been intended as a contraſt, the ex- 
preſſions 


I + 

preſſions would have been contraſted ; | 
either the former ſentence would have 

run thus, * in quibus omnibus definiendis 
« nihil unquam fieri volumus fine con- 
« {n/a Præpoſiti, aut, eo abſente, Vice- 
” Præpoſiti ; or the latter would have | 
been adapted to it as it now ſtands. Far- 
ther, were it ſo contraſted, the conſent 
of the Provoſt would be the only circum- 
ſtance of difference; now the Vice- Pro- 
voſt has no authority unleſs when pre- 
ſent; therefore the Provoſt likewiſe ſhould 
be preſent, when this circumſtance of 
_ ſuperior authority were to take place, 
But this is not fact; for from time im- 
memorial, leaſes have been made and 
ſealed in the abſence of the Provoſt j 
but not without his ſpecial conſent for 
affixing the College ſeal firſt given, 
either vivd voce, or by written autho- 
rity, at his leaving the College; or by 
letter during his abſence. This privi- 


lege 


UW 

lege of the Provoſt is fimilar to that 
granted to the Dean of Carliſle by the 
ſtatutes of the chapter : „ Statuimus 
etiam & volumus, ut in omnibus cauſis 
56 gravioribus, veluti in feodi conceſſione, 
« terrarum & firmarum dimiſſione, ac 
* beneficiorum collatione, aliiſque id 
” genus rebus, decani (6 præſens fit) 
« conſenſus obtineatur, fin abſens fuerit 
modo intra regni noſtri Angliæ limi- 

tes degat) conſenſus ejus requiratur. 
From theſe paſſages duly confidered it 
appears, that where any college buſineſs 
is ordered to be tranſacted © per Przpoſi- 
% tum & n partem Sociorum Se- 
“ morum,” it cannot be underſtood, that 
theſe are the parties which muſt neceſſa- 
rily concur in opinion; ſuch expreſſions 
can therefore only fignify, that they are 
the parties which mult neceſſarily be pre- 
ſent; but that the Provoſt has no nega- 
tive: and that it is poſlible a meaſure 
may 
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may be carried contrary to his private 
approbation. So that although every 


corporate act is ſaid to be carried by the 
Provoſt and major part of the Senior 
Fellows, yet this is not in virtue of the | 


concurrence of his own private opinion 


with theirs, but of his being involved 
in the majority,-whoſe act is always eſ- 
teemed the act of the whole. This point is 
aſcertained by a variety of caſes; I ſhall 
only cite that of the King verſus Grimes, 
capital burgeſs of Yarmouth, which was 


tried before Lord Mansfield; the directions 


of the charter are Quod Major & un- 
* decim capitalium Burgenſium vel major 
4 pars eorum (quorum Majorem Burgi 
unum eſſe yolumus)” are to meet in 
order to proceed to election. After the 
major part of the ſubſiſting number are 
ſo aſſembled together, then indeed the 
major part of thoſe who are fo; aſſembled 
are to elect and nominate z and the ma- 


jority 


r 


CY 


1 
jority amongſt thoſe ſo. aſſembled in- 


volves the whole number, who are all 


bound by the majority of ſuch meeting. 
Burr. Rep. vol. v. p. 2661. 


14 


Fthly. It is argued in favour of the 


Provoſt's general negatiye, that an extra- 


ordinary viſitation may be called either 
per Præ poſitum & majorem partem So- 
« ciorum Seniorum, or © per totum nu- 
5s merum Sociorum Seniorum, reluctante 


FPræpoſito. See pag. 147. Now it is 


argued, that if by the former of theſe 


ſentences a collegiate quorum were only 
meant, and not the concurrence of the 
Provoſt's opinion with that of four Senior 


Fellows, it would follow, that a viſitation 


might be called by four, or, at leaſt, five 
Senior Fellows; and therefore it would 


have been nugatory to ſubjoin, that a 


yiſitation might be called by ſeven. The 
phraſe therefore per Præpoſitum & 


% majorem 


L 42 
« majorem partem Sociorum Seniorum” 
cannot be deſcriptive of a quorum, but 
muſt mean a concurrence in opinion of 
the perſons therein mentioned. 

But it is anſwered, that this is entirely 
conſonant with the practice of other cor- 
porations, in which, when duly aſſem- 
bled, the act of the major part binds the 
whole; yet the ſame major part, when 
the head of the corporation is not pre- 
ſent, is not competent to execute valid 
acts. In like manner in ſpecial commiſ- 
ſions, where a quorum is appointed, of 
which a particular perſon is named to be 
neceſſarily one, though every member of 
the commiſſion, except that one, be aſſem- 
bled and unanimous, their act is invalid; 
yet if he be preſent, a ſimple majority is 
ſufficient, and their act binds the whole. 
The intention therefore of this paſſage 
of the ſtatutes is, evidently, to provide 
for three diſtinct caſes, in which an ex- 

traordinary 


£< 


FF a9 ] 
traordinary viſitation may be required, 
„vel per Prepoſitum et majorem partem 
4 Sociorum Seniorum, vel per Præpoſi- 
tum ſolum, vel per totum numerum 
e Sociorum Seniorum, reluctante Præ- 
« pofito ;” that is, either by a majority 
of the body corporately aſſembled, in 
the uſual manner ; or by either of the 
integral parts of the corporation, inde- 
pendently of the other, without being 
corporately convened ; either the Provoſt 
not calling a board, or four Senior Fellows 
agreeing to abſent themſelves, from a like 
apprehenſion on both hands, that a viſi- 
tation might be demanded by the board 
once actually convened. It is farther an- 
ſwered, that the paſſage here alluded to 
operates with equal, if not greater force, 
againſt the Provoſt's negative; for if the 
Provoſt alone can call a viſitation, it is 
nugatory to ſay, that he can alſo call a 
viſitation when four Senior Fellows con- | 
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cur with him, and Aae the phraſe 


4 per Præpoſitum et majorem partem 
« Soctorum Seniorum“ cannot ſignify a 


concurrence in opinion of the perſons 


therein mentioned. The whole paſlage, 
therefore, ſo far from affording any argu- 
ment in favour of the Frovoſt's negative, 
evidently makes againſt it in the ſtrongeſt 


manner; the diſtinction of the three 


caſes in which a viſitation may be called, 
being entirely inconliſtent with any ch 
negative power. 


- 6thly. It is argued, that the clauſe 


P. 51, © Quicquid Præpoſitus cum aſſenſu 
« & conſenſu quatuor ex hoc numero 


« ſeptenario egerit ratum eſto,” directly 
implies, that the Provoſt himſelf muſt be 


aſſenting and conſenting to every valid 


act; or rather that the Provoſt alone acts, 


and the Senior Fellows give their con- 


ſent only. 


But 
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But in anſwer to this, we need only 


read the following preamble. to the 33 
Hen. VIII. c. 27. © Albeit that by the 
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common laws of this realm of England, 
all aſſents, elections, grants and leaſes, 
had, made, and granted by the Dean, 
Warden, Provoſt, Maſter, Preſident, or 
other governor of any cathedral 
church, hoſpital, college, or other cor- 
poration, by whatever name they be 
incorporated and founded, with the 
aſſent and conſent of the more or greater 
part of their chapter, fellows, or bre- 
thren of ſuch corporation, having 
voices of aſſent thereunto, be as good 


and effectual in the law to the gran- 


tees and leſſees of the ſame, as if the 
reſidue or whole number had there- 


unto conſented and agreed, &c. 


On this preamble, compared with the 


- clauſe of our ſtatutes now under conſi- 


deration, we reaſon thus: if, becauſe the 


ſtatutes 
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[46 1 
ſtatutes of the College declare, that the 
acts of the Provoſt, with the conſent of 
the major part of the Senior Fellows, 
are valid, it follows that theſe ſtatutes 
inveſt him with an abſolute negative on 
al proceedings of | the Senior Fellows * 
for the very ſame reaſon, ſince by the 
common law of the land, the acts of the 
head of every corporation with the con- 
ſent of the major part are valid, it like- 
wiſe follows, that the common law of the 
land gives the head of every corporation 
a negative upon ,the proceedings of all 
the reſt of the members of that corpo- 
ration : which is a conſequence too ab- 
ſard to be maintained. Whenever a 
„„ Dean and Chapter doth confirm 
« grants,” ſays Wood, © the Dean muſt 
&« jon with the Chapter but the Dean, 
«© or any other, has no negative voice. 
Inſtit. Laws of Eng. pag. 28. Though 
one that is Dean, ſays Watſon, & be 


„ Dean 


[WF - 
«< Dean de jure as well as de facto, yet 
neither he nor any other of the cor- 
„ poration, hath a negative voice; but 
« confirmations and other grants are 
good, if made by the major part of 
5 the whole corporation; for the Dean 
and major part of the corporation 
« make the corporation, though the reſt 
« diſſent. 14 H. 8. 29. 21. E. 4. 27. 15. 
E. 4. 2. 4 9. H. 6. 32, Aud for; h 
purpoſe was enacted 33 Hen. 8. c. 27, 
pag. 2. And though perhaps this 
act be not in force in this kingdom, 
yet this makes no difference in the pre- 
ſent caſe, becauſe our argument reſts 
not on the enafing part of the ſtatute, 
but on the preamble, which is merely 
declaratory of the common law of the 
land ; which law obtains in this coun- 
try equally with England. An Abbot 
was aid alſo to make grants, with the 
conſent of the Convent; but the fee 


ſimple 


+ = By 
| ſimple was in the Abbot, not in the Ab- 
bot and Monks. See Watſon, Pag. 8 3 . 
FAI. 543. Yelv. 31. For the Abbot was 
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a ſole corporation, the Monks being dead 
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perſons in law, and not capable of being 
parties to a leaſe. Every body politic 
„ or corporate,” fays Lord Coke, © 1s 
either eccleſiaſtical or lay; eccleſiaſtical, 


Wi! T either regular, as Abbots, Priors, &c. 
| | |: « or ſecular, as Biſhops, Deans, Arch- 
1 « deacons, Parſons, Vicars, &c.” 1 loſt. 
1 250. The Abbot therefore was be fole 
| | 10 acting part, ſubject however to the con- 
1 ttroul of the Convent. In the ſame man- 
ner a Biſhop was ſubject to the controul 

3 of che Dean and Chapter: for the law 
| did not think fit to truſt a fingle perſon, 

1 or fole corporation, as an Archbiſhop, 
bill. | Biſhop, &c. with the diſpoſition of eſ- 
1 tates held in right of the church; and 
therefore, by way of reſtraint, appointed 
the aſſent of ſome others, without which 
= their 


1 
their grants ſhould not be valid againſt 
the ſucceſſor. Burne's Ecc. Law, vol. ii. 


P. 328. Irrita eſt donatio, venditio, 


permutatio rei eceleſiaſticæ facta a 


1 Prelatis, puta Epiſcopo, aut Archie- 


e piſcopo, aut Patriarcha, vel Abbate, 
>. fine conſenſu capital.” See Cuja- 
eius, vol. vi. p. 1014. And to the ſame 
purport Fitzherbert, in his Natura Bre- 


vium tit. Sine aſſenſu capituli, The writ 
of Sine afſenſu capituli heth, where a 


© Dean, Biſhop, Prebendary, Abbot, 
Prior, or Maſter of an hoſpital, alien 
e the lands which they have in right of 
„ their Houſe, Abbey, OF Priory, with- 


« gut the affent of their convent, or 


e their chapter, or brethren, &c. he who 
« js the ſucceſfor ſhall have the writ.— 


And hereby it appeareth, that a Pre- 
* bendary ſhall have a writ De /ine af- 


* ſenſu capituli; by which it ſeemeth, 


© that he hath a fee ſimple in the pre- 


E « bend.” 
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6.1 
„fee which is veſted in their houſe or 
church. For the wiſdom of the law 


would never truſt one ſole perſon with 
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1 : 
bend.” Lord Coke alſo thus ſpeaks to 


the ſame effect: An Abbot, Prior, Bi- 


ſhop, Dean, Archdeacon, Prebend, 
Parſon, Vicar, or any other /ole_corpo- 


ration, that is ſeized in auter droit, can- 
not diſclaim, becauſe, as Littleton 


faith, - they alone cannot diveſt any 


the diſpoſition of the inheritance of 
his houſe or church. But an Abbot 
and Prior had their convent, the Bi- 


ſhop his chapter, the Parſon and Vicar 


their patron and ordinary, and the 


| like of other ſole corporations, without 
whoſe aſſent they could paſs away no | 


inheritance.” 1 Inſt, 103. The rela- 


tion therefore of an Abbot to a Convent 


was the ſame with that of a Biſhop to a 
Dean and Chapter, both being /ole acting 


farts, under the reſtraint of another 


body, 


L 31 
body in a particular inſtance: for the 
Abbot and Biſhop are the principal 
grantors ; the other parties, to wit, the 
convent and chapter, not having any 
real intereſt in the land. But in corpo- 
rations aggregate, conſiſting of divers 


perſons, as Maſters and Fellows, Dean 
and Chapter, where the head acts with 


the conſent of the major part, as expreſ- 
ſed in the preamble to the ſtatute above 
referred to, and all are equally inter- 
eſted, there is no controuling power. 
And on this ground Lord Chief Juſtice 
Holt makes a good diſtinction: © There 
„is a great diverſity,” ſays he, be- 


< tween Abbot and Convent, and Maſter 


4 


and Fellows, Mayor and Commonalty, 


« &c. For in the cafe of Abbot and 
” Convent, there muſt be the major part 


and the Abbot beſides; and the reaſon 


e 18; becauſe the Abbot only acte, with 


the conſent of the major part of the 
| 1 « reſt; 


4 52 


reſt; but in the caſe of Maſter and 
« Fellows, &c. the Maſter himſelf is but 
« part of the acting part, and he is one of 
„the grantors, ry as the reſt.” 12 Mod. 
P. 232. 

So that though the Provoſt may be 
faid to execute a valid act with the con- 
fent of the major part of the Senior 
Fellows, or a valid act may be ſaid to 
be executed with the conſent of the Pro- 
voſt and major part of the Senior Fel- 
lows, yet the Provoſt and this major 
part are not'to be conſidered as different 
concurring parties, but as one conſent- 
ing whole. The act of a Dean with the 
conſent of the major part of the Chap- 
ter is valid; ſo is the act of the Provoſt 
with the conſent of the major part of 
the Senior Fellows; but the Dean has no 
negative. He muſt indeed be preſent, 
but his conſent is concluded by that of 
the majority: and the meaning of the 
e 


( 6} 


| preamble of the ſtatute above cited is, 


that the head and major part of the cor- 
poration being preſent, the act agreed 
on by the majority ſo aſſembled is valid. 


And the ſame interpretation 1s to be 


given of the ſame form of words in our 
ſtatutes. 


* A material difference, ſays Bacon, 


ſee his Abridg, p. 382, tit. Leaſe, is to 
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be obſerved between a real intereſt, 


and a bare authority or power only, 
as to the manner of concurring in 
leaſes; for if a Dean be ſeized of 
lands, in right of him and his Chap- 
ter, or Maſter or Warden of an Hoſ- 
pital or College in right of himſelf 


and the Brothers and Siſters, or Fellows 


of the ſame College, or a Mayor in 


right of himſelf and the Commonalty, 
and the Dean, Maſter, Warden or 
Mayor make a leaſe by indenture be- 

tween the Dean and Chapter, Maſter 
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or Warden, and the Brothers and 
Siſters or Fellows of the ſame Hoſpital 
or College, or between the Mayor and 
Commonalty of the one part, and 
F. S. of the other, whereby the Dean 


with the aſſent and conſent of the 


Chapter, or the Maſter with the aſſent 


of the Brothers and Siſters, or the 


Warden with the aſſent of the Fel- 


lows and Scholars, or the Mayor with 


« the aſſent of the Commonalty, leaſe 
ſuch lands to J. S. and with ſuch aſ- 
« ſent or conſent put thereto their com- 


mon ſeal ; this is a void leaſe, for the 


Chapter, Brothers and Siſters, Fellows 


and Scholars, or Commonalty, are 
equally ſeized, and have an equal right 


and intereſt in the lands with the 


Dean, Maſter, Warden or Mayor, 


and therefore ought to join in the 


leaſing or granting part of the deed, 
and not only to give their aſſent, for 


8 they 


[3s 1 


they all make but one perſon in law; and 


a body cannot be diſtinct, ſo as that one 
part may aſſent to the atts of the other : 
but if the Dean were ſole ſeized of 
the lands in right of his deanery, the 
Maſter or Warden in right of their 
maſter or wardenſhip, or the Mayor 
in right of his mayoralty, then the 


leaſe of the Dean, Maſter, Warden or 


Mayor alone, with the aſſent and con- 
ſent of the other perſons before men- 
tioned, is ſufficient; becauſe 'the 
Dean, Maſter, Warden or Mayor only 
are ſeized and have a real intereſt, and 
the other perſons before mentioned 
have no intereſt at all, but only a 
bare right or power of aſſenting to 
the leaſes or grants of their reſpective 


heads, and therefore their aſſent or 


conſent is ſufficient, without joining 
in the leaſing or granting part. So if 
an Abbot or Prior be ſeized of lands 


9 in 
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in right of che Abbey or Priory, yet 


becuuſe the Monks are all dead per- 
ſons in law, and not capable of hav- 
ing any lands, of being impleaded, 
and ſuch like acts; therefore though 


they, together with the Abbot. or 


Prior, conſtitute and make up but 
one body, yet the Abbot or Prior 
only have the power of leaſing, and 
the aſſent or conſent of the Convent 
muſt be had and expreſſed by affixing 


their common ſeal, in the ſame man- 


ner as where the Chapter, having no 
intereſt in their own right, are to 


aſſent to the leaſes of their Dean. 


So likewiſe where a Parſon makes a 
leaſe for years, he only is to grant or 
leaſe the lands, and the Patron and 
Ordinary are only to give their con- 
ſent by affixing their reſpective ſeals, 
and expreſſing their aſſent or conſent 
in the body of the deed ; for the Par- 


„ fon 


Se 


„ 
« ſon is the principal grantor, and the 


« others have not any real intereſt in 
the lands, though the law has thought 
fit to require their aſſent to all leaſes 
or eltates to be made by the Parſon.” 
Dyer 40. Chafin's Caſe. Plow. 199. Roll. 
Abr. 478. 8 H. 7. 7. 8. 2 Leon. 76. 
4 Leon. 11. Clerk's Gaſe. Bro. Th Conſir- 
mation 30. Tit, Faits, 45. Co. Lit 300. 
346, Godb. 210. Ireland & Barker. 
When, therefore, in the ſtatutes, the 
Provoſt and major part of the Senior 
Fellows are ſaid to conſent, it cannot ſig- 
nify, that the major part of the Renior 
Fellows conſents with the Provoſt, for 
this would be to make them different 
conſenting parties, contrary to the na- 
ture of an aggregate corporation; but 
that the Provoſt and major part of the 
Senior Fellows, conſidered as one body, 
and one perſon, and therefore having 


but one will, conſent or agree in a cer- 
tain 
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tain meaſure: unleſs indeed it can be 
proved, that the Provoſt is a /ole corpora- 


tion, or the Senior Fellows dead perſons 
in law. e e 8 


Were it neceſſary to add any thing 
further in refutation of this 6th argu- 
ment, I might add, that there is no 
form of returns to Parliament writs 


more uſual than the following, . Major 


* five Ballivus A. elegit B. aſſenſu com- 
« munitatis ville C.“ See Brady on Bo— 
roughs, paſſim. Vet no man will pretend, 


that the Mayor's or Bailiffs conſent and 
co-ſuffrage was abſolutely neceſſary to 
render the return valid: nay, ſo far is 


ſuch a form of words from conveying 


a negative, that it does not very diſ- 


tinctly imply, that the Mayor or Bailiff 
has even a vote, except where there is 
no majority, 


7thly. 


Ne 


AW 1 
5thly. It is further argued, in favour 
of the Provoſt's: negative, that the final 
ſettling of College accounts, on the 
20th of November, is ſaid to be made 
« coram Præpoſito & omnibus Senioribus 
“ Sociis,” (Cap. 26.); and that immedi- 
ately after it is ordered, that as ſoon as the 
accounts ſhall be ſettled, the election of 
College officers ſhall be concluded by the 
Provoſt and major part of the Senior 
Fellows; which latter phraſe cannot there- 
fore ſignify merely the preſence of the 
Provoſt and major part of the Senior 
Fellows, as it appears from the preceding 
paſſage, that they are all neceſſarily pre- 
ſent. And conſequently, ſince it does 
not ſignify preſence, it muſt ſignify the 
conſenting parties. 8 
But it is anſwered, that the former 
phraſe “ coram Præpoſito & omnibus 
„ Senioribus Sociis,“ cannot ſignify a 
neceſſity of their being actually preſent, 
as 


6 |] 
as it would. be abſurd to ſuppoſe, that 
the abſence even of one member of the 
board ſhould prevent the College ac- 
counts from being finally ſettled; it 
would be directly contrary to the con- 
ſtitution and uſage of every corporation 


in the world, in which it is acknow- 


ledged, that the head and major part of 
the corporation are competent to the ex- 
ecution of every corporate act whatever, 
This paſſage can therefore only mean, 
that all the Senior Fellows mult be ſum- 
moned to attend the ſettling of accounts, 
and may all attend if they pleaſe, but 
all are not necellarily obliged to attend. 
And the reaſon for inſerting this paſlage 
was to render this final ſtatement of 
accounts more perfect and accurate than 
that which is made at the cloſe of every 
quarter; and to correct any errors that 
might have been committed in them. 
For the quarterly accounts are, or may 
be 


[6 } 


be ſettled before the Provoſt and one 
Senior Fellow only, the Senior Dean, 
(Cap. 19.) but at the annual ſettling of 
accounts every Senior Fellow has a Fight 
to inſpect them, if he pleaſes; and to 
examine whether juſtice has heen done 
to himſelf and his brethren, as well as 
to the College. But though the annual 
accounts may be thus ſettled before the 
Provoſt, and any number of Senior Fel- 
lows, yet it is not 16 with reſpect to the 
elections of officers 4 to render them va- 
lid the quorum muſt be preſent, and If it 
be not, no election can be concluded. 


8thly, It is argued, not from any par- 
ticular paſſage of the ſtatutes, but in 
general, that the Provoſt is an integral 
and ſubſtantive part of the corporation, 
and therefore that his concurretice and 
conſent is neceſſary to every corporate 
act. | | 


But 


62 


But it is anſwered, that all that can 
be deduced from his being an integral 
and ſubſtantive part of the corporation, 
is the neceſſity of his preſeuce only. In 
the corporations of Dean and Chapter, 
Mayor and Commonalty, the Dean and 
Mayor are integral, ſubſtantive parts; 
but no man pretends, that they have, 
for that reaſon, a negative on the pro- 
ceedings of all the other members of the 
corporation. In aggregate corporations 
indeed a leaſe cannot be granted to the 


head, becauſe he being an integral part of 


the corporation, muſt be preſent at the 
making of the leaſe, and the act of the 
majority being the act of the whole, the 


leaſe muſt alſo be made i his name, 


conjointly with the reſt of the corpora- 
tion; and therefore he would be both 
leflor and leſſee, which cannot be. But 
a leaſe may be made to any other indi- 
vidual member, becauſe not being an 


. 


integral 


ir 
u 


UG] 
integral part of the body corporate, lis 
immediate preſence is not neceſſary, nor 


is he ſpecially named in the grant. 


gthly. We come now, in the laſt 
place, to that paſſage in the ſtatutes, ch. 
25, on which the Provoſt, in conſequence 
of his abſolute negative, as now clatmed, 
reſts his power of nominating and ap- 
pointing Fellows and Scholars in all 
caſes ; In quem vel quos major pars 
« Sociorum Seniorum una cum Pre- 
9 poſito vel, eo abſente, Vice-Præpo- 
« ſito conſenſiſſe deprehendetur, is vel 
„illi pro electo vel electis habeantur ; 
* quod ſi in primo vel ſecundo ſcrutinio 
« eletorum major pars, cum Præpoſito 
vel, eo abſente, Vice-Prepoſito, non 
« conſenſerint, eo in caſu, is vel illi pro 
« electo vel electis ſunto, quem vel quos 
Præpoſitus vel, eo abſente, Vice-Præ- 
poſitus, nominabit.” But from what 
has 


t 
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has been laid down, it will eafily appear, 


that no ſach power is conveyed to the 


Provoſt by this paſſage. For it is ſaid, 


p. 59, © Præpoſitus & Sociorum Senio- 


rum pars major electiones omnes So- 


« ciorans & Diſcipuloram definiant & 


« coneludant, and p. 56, that the power 
of electing is © penes Prepoſitum & 


« majorem partem Sociorum Seniorum;“ 
which expreſſions we have already ſeen 
convey no negative; and that an election 


may be valid though the Provoſt be in- 
dividually diſſentient. Accordingly we 


find, in this chapter De Electionum 


Forma e&t Tempore, that the elections 


are to be concluded by the major part 


of the Senior Fellows, together with the 
Provoſt, and cum Præpoſito; that is, as 


is otherwiſe expreſſed in various paſſages, 
by the Provoſt and major part of the Se- 
nior Fellows; and if they agree, the 


| perſon on whom they agree is elected: 


but 


TY 
44 


I 
but if not; that is, if there be no agree- 
ment in the quorum conſiſting of the 
major part of the Senior Fellows together 
| with the Provoſt; or in other words, if 
there be no majority, as may well be 8 
the caſe; then he is to be the Fellow or 
Scholar whom the Provoſt ſhall nominate. 
The various other paſſages of the ſta- 
tutes, as well as of the charter, which 
convey a joint power. in elections to the 
Provoſt and Senior Fellows, and which 
treat of the authority of the Provoſt and 
Senior Fellows, and of the elections of 
Junior Fellows and Scholars expreſsly, 
do not give the Provoſt a negative, as 
we have already proved: it is therefore 
_ reaſonable to conclude, that the object 
of this chapter, which profeſles to treat 
only of the form. and time of elections, 
18 Not to extend his power at leaſt not 
to extend it in ſuch a manner as would 
annihilate the idea of an election altoge- 
5 N ther; 


t 
ther; but to determine the preciſe forms 
which are to be obſerved at theſe elec- 
tions, as it declares in the firſt paragraph, 
Quoniam ad regimen Collegii permul- 
tum conducit legitimam in electioni- 


bus yormam obſervari, &c. 


It has been uſual to interpret the paſ- 


fage of this chapter above cited, as if, in 
order to conſtitute an election, the major 
part of the Senior Fellows were required 


to agree with the Provoſt; but every 


one knows, that to ſay major pars conſen- 


tit und cum Præpoſito, meaning the con- 


fent of the majority with the Provoſt, 
would be utterly ungrammatical, and an 
inſtance of barbarous Latin without ex- 
ample. For the words und cum cannot by 


any means be united with conſen/iſſe D they | 


muſt be connected with major pars Socio- 
rum Seniorum ; the whole ſentence, major 
pars Sociorum Seniorum und cum Prepoſito, 


being the nominative caſe to deprebendetur; 


and 


E 

and conſenſiſe is to be referred to the 
words in quem vel quos at the beginning 
of the ſentence, expreſſing the object to 

which that conſent is directed. So that 
the conſenſiit ſpoken of is the conſenſus of 
the quorum denoted by the words major 
pars Soctorum Seniorum und cum Prepoſito ; 
and the object of that conſenſus is a cer- 
tain candidate or candidates, denoted by 
the words in quem vel quos. 

In this ſentence, which we have juſt 
conſidered, the circumſtances are point- 
ed out which are requiſite to conſtitute a 
legitimate election. In the next there is 

a proviſion made in caſe they ſhould not 
happen to take place. It is evident there- 

fore, that theſe two ſentences muſt be 

interpreted with relation to the ſame ob- 

jet: In the firſt it is ſaid, that there 

ſhall be an election, not if the major part 

of the Senior Fellows agree with the 

| Provoſt, as we have already proved, but 

: Jy F 2 _ = If 
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if the major part of the Senior Fellows 
together with the Provoſt agree; the 
next ſentence muſt therefore be inter- 
preted ſo as to form the other alterna- 
tive; that is, if the major part of the 
Senior Fellows with the Provoſt do not 
agree. So that from neither ſentence 
can we infer any neceſſity for the con- 
currence of four Senior Fellows with 


the Provoſt, but that four Senior Fel- 
lows with the Provoſt, conſidered as one 


aggregate body, ſhould agree; which 
agreement is conſequently to be aſcer- 
tained by the majority of that aggregate 
body. But the argument does not reſt 
here: If we compare theſe two ſentences 
with each other, we ſhall find a ſtill 
more cogent reaſon for admitting their 
conſtruction ſimilar, though the expreſ- 
ſions be not identically the ſame. In the 
former the word ud is prefixed to the 
prepoſition cum, but omitted in the lat- 

8 


ele 


* 


1 


ter; becauſe in the former ſentence, the 


Provoſt not being one of the Senior Fel- | 


lows, could not be compriſed under that 
general title, and therefore the quorum 


is deſcribed as conſiſting of the major 
part of the Senior Fellows together with 


the Provoſt ; but in the latter ſentence, 


_ inſtead of Socii Seniores the word Eleftores 


being uſed, under which the Provoſt is 


comprehended equally with the Senior 


Fellows, the quorum is there deſcribed 


as conſiſting of the major part of the 


eleftors, not und cum Prepoſito, together 
with the Provoſt, for then the quorum 


would be made to conſiſt of fix perſons, 
but ſimply 01th the Provoſt, cum Prapo- 
ſito, that is, including him. And this is 


a uſual manner of deſcribing a quorum ; 


thus the Dean and major part of the cor- 


poration are ſaid to make the corpora- 
tion, though the reſt diflent; ſee Wat- 
ſon, p. 358, that is, the major part of 


the 


| 
1 

| 

| 

| 

1 
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the corporation, inc/nding the Dean, makes 
the corporation. See Freeman's Rep. 
p. 504. In the preceding ſentence, the 
conſent ſpoken of cannot be the con- 
ſent of the major - part of the Senior 
Fellows with the Provoſt, as we have 
already ſeen neither can it in the lat- 
ter; for if it were, ſince the whole 
number of electors is eight, and the 
majority five, and this majority with 
the Provoſt muſt agree, in order to con- 
ſtitue a valid election, there muſt, of 
conſequence, be ſix electors, that is, five 
with the Provoſt, conſenting, in caſe of 
election; which directly contradicts the 
former ſentence, in which it is expreſsly 
declared, that four with the Provoſt are 
ſufficient, The grammatical conſtruction 
of the ſentence therefore cannot be, that 
the major part of the elſefors muſt agree 
with the Provoſt, but that this major 
part of the elefors, the Provoſt being in- 


cluded, 


FEY 


cluded, or quorum uns fit, agree; exactly 
conformable to the import of the pre- 
ceding ſentence already explained: 50 
that the object of the conſent of the : 


aggregate body is in all caſes the ſame. 


The votes which are to be written 


down but once, © ſuffragia /emel ſcri- 


« bent,” are directed to be counted 
over, or ſcrutiniſed three times, in or- 
der more effectually to guard againſt 
miſtake ; but if in the firſt and ſecond 


ſcrutiny, there ſhould not appear to be a 


majority of the whole elective body in 


favour of any candidate, then in the 


third the ſcrutineers are to ſearch for 
the Provoſt's ſuffrage ; and the candidate, 


whoſe name he has written down, ſhall 


be declared duly elected, © quod ſi primo 
« yel ſecundo ſ{crutinio, &c.“ the latter 


ſentence therefore ſhould be thus trans- 


lated, © he whom the Provoſt ſhall 
« name, ſhall be declared duly elected 
« a n 
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jn the third ſcrutiny, if there appears 


no majority in the two firſt;” not 
that he ſhall be declared duly elected, 
© whom the Provoſt hall name in the third 
« ſerutiny;” for the Provoſt, and every 
other elector alſo, nominates the candidate 


before the ſcrutinies commence, as appears 
from the elector's oath, nor does the 


third ſcrutiny confiſt in a repetition of 


any act of this kind, otherwiſe it would 
ceaſe to be a ſcrutiny all together. So 


that the object of the three ſcrutinies is 


accurately to aſcertain whether there be 


a majority, and if not, who he is for 


whom the Provoſt declares ; not to diſ- 
cover whether the major part of the Se- 


nior Fellows agree with the Provoſt, as 
it is commonly interpreted, contrary 


both to ſenſe and grammar. 


But the interpretation now received is 


contrary to the principles of law as well 
as of grammar; for if the Senior Fellows 
| muſt 


E 


muſt conſent with the Provoſt, in order to 
conſtitute an election, the Provoſt and Se- 


nior Fellows become two diſtinct parties; 


chey have two diſtinct wills, and there- 


fore are two diſtinct perſons; and con- 
ſequently no longer compoſe one corpo- 
rate body. See page 55. In ſome caſes, 
however, an approving power is lodged 
in one part of a corporation, and the 
electiue power in another; but theſe are 
ſeparate rights, and are not to be con- 
founded in the ſame perſon, or part of a 
corporation; or, to uſe the words of 
Lord Holt, © they are diſtin acts, to 


be done by ſeveral parties: with which 


Juſtice Powell's judgment concurs, © the 
election,“ ſays he, © and approbation 
“ are two different things, and the elec- 
« tion is conſummate without the ap- 
« probation. The Provoſt then, being 
an eleQor in the firſt inſtance, cannot be 
an approver, that is, he cannot have a 


negative. 
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negative. And of conſequence his no- 


minating power can only take place where 
there is no election, or where the corpo- 
ration has no will, that is, where there 
is no majority. 4 
The words major pars Sociorum Senio- 
rum und cum Præpoſito in the preceding 


ſentence, and eleforum major pars cum Pre- 


Poſito in the latter, are therefore deſcriptive 


of the perſons who are to be preſent in 
order to conſtitute the quorum, not of 


the parties who muſt neceſſarily be con- 


ſenting with each other. And that a 


- quorum or major part, may be ſaid to 


conſent, although ſome of the indivi- 
duals thereof be diſſentient, is evident 
as well from the general principle, that 
the act, election or nomination of the 


major part, is the act, election or no- 


mination of the whole; as particu- 
larly from the words of the ſtatute 
e the 33 Hen. 8. c. 22, in which 
55 


{MI = 
it is ſaid, that the act of the head 
of the corporation with the conſent 
of the major part is valid; in which 
it is on all hands allowed, that the 
ſtatute means only the preſence of 
that major part, and that the greater 
part of that majority is conſenting to 
the act; agreeably 'to the caſe reported 
by Freeman, p. 504. And thus Lord 
Chancellor Hardwicke judg ed alſo, It 
cannot be diſputed, ſays he, © that 
„ whenever a certain number are incor- 
« porated, a part of them may do any 
corporate act; ſo if all are ſummoned, 
and part appear, a major part of thoſe 
that appear may do a corporate act, 
„though nothing be mentioned in the 
« charter of the major part. And this,” 
he further adds, © is the common confiruc- 
„ tion of Charters.” 2 Atkyns, p. 212. 

Now if this ſtatute were ſuppoſed not 
to compriſe thoſe caſes where any of the 


major 
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major part were diſſentient, conſider 
what would follow : the whole corpora- 
tion being duly ſummoned, and the head 
and major part aſſembled, one or two 
individuals of this major part diſſent, 
and the meaſure now being ſupported 
by a number leſs than the major part of 
the whole corporation, is by this prin- 
ciple of no effect, contrary to all law 
and reaſon. In truth the meaning of 
the ſtatute 1s plainly this, that the head 
and major part of the corporation being 
duly aſſembled, their a& is valid, though 
ſome. individuals may be diſſentient; 


and therefore this act is ſaid to be done 


with the conſent of the major part of. 


the corporation, though ſome of that 


major part be diſſentient. On the ſame 


principle, the Provoſt and ſeven Senior 


Fellows may be ſaid to have conceived 
good hopes of a candidate, if the majo- 
rity have done ſo, for it would be abſurd 


to 


RE. 

to ſuppoſe, that one diſſentient voice 
could vitiate the election, which would 
otherwiſe be the caſe : for in the firſt pa- 
ragraph of chap. 7, it is ordered,“ ut 
« in ſocios ii ſolùm cooptentur, de quo- 
rum religione, doctrina, ' et moribus, 
e tum Præpoſitus, tum Socu ſeptem Se- 
„ niores, ſpem bonam animis concepe- 
rint;“ yet it never has been pretended, 
that every Senior Fellow was hereby re- 
quired individually to have conceived 
good hopes of the candidate, in order to 
juſtify the expreſſion, and fulfil the in- 
tention of the ſtatute. Aretinus alſo 
lays down the ſame principle, where he 
ſays, © quando mandatur aliquid fieri 
% in Univerſitate, ex paſſivà inter- 
% pretatione verificatur in majore parte, | 
„ licet dicatur de conſenſu omnium, vel in 
„ plenk concordia.” (Vide I. pro harede 
SH ¶ de acg. hare.) | | 
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If any one wiſhes for claſſical autho- 
rity to ſatisfy him, that a number of 
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_ perſons may be ſaid to confent, though 
ſome of them be diſſentient, he may | 
find it in Livy : „Inde ordine alii roga- 1 
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'« bantur : quandoque pars major eorum 

qui aderant, in eandem ſententiam . 

« ;bat, bellum erat conſenſum.” Lib. . ” 

n | _ 
Agreeably to this 1nterpretation, we | 


N — —— 
, 


find that in the charter, where no ambi- | 
guity can ariſe from the uſe of the word 
conſenſiſſe, the right of election is more 

than once granted in this form (p. 29). 

Liceat & licebit Præpoſuo & Sociis 


ee 


Senioribus vel majori parti eorundem 
% und cum Præpoſito, aliam \ idoneam 
« perſonam eligere, nominare, & con- 

e ſtituere,” where the Provoſt and Se- 
mor Fellows are expreſsly made conjoint 
electors, and the election, nomination 
and appointment is evidently the act of 

the 
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the aggregate body. The power of co- 


opting a Senior Fellow is conveyed in 
a fimilar form; the only difference be- 
ing, that in this latter caſe, according 
as the number of electors is diminiſhed 
by one or more, ſo alſo is the number 

_ conſtituting the quorum, * Licebit Præ- 
« poſito cæteriſque Sociis Senioribus 
tunc ſuperviventibus, vel majori five 
quali parti eorundem una cum Præ- 
poſito aliam perſonam, vel alias per- 
ſonas, &c. eligere, nominare, & con- 
« ſtituere.” But what will put this mat- 
ter in a very clear point of view, is the 
| ſtriking analogy which we may perceive 
between the forms in which authority is 
conveyed in ſpecial commiſſions, and in 
the charter of the College, given in the 
very ſame reign, and at the very fame 

period. We find in ſeveral caſes where 
Archbiſhop Laud was one of the com- 
miſſioners, the form of the commiſſion 


to 


227, 


80 ] 


f 


to run thus, after reciting the names, 


« we grant unto; you, or to any four or 
« more of you, of whom the ſaid Arch- 


“ biſhop of Canterbury ſhall be one, 


&c: ; after mentioning the authority as 
veſted- in the whole body, the uorum is 
next ſpecified, of which the Archbiſhop 


was always to be one. Exactly in the 
fame manner, in our charter, after the 
power is veſted in the whole body, con- 


ſiſting of the Provoſt and Senior Fellows, 


the quorum is next ſpecified, of which the 


Provoſt was always to be one: whence 
it is evident, that the words und cum 


Præpoſito are equivalent to the expreſſion 


quorum unus fit Prepoſitus. But this laſt 


phraſe does not imply any neceſſity of a 


coincidence of conſent in him with the 


reſt of the body: it ſignifies merely a 


neceſſity of preſence only, as has been 
already ſhewn ; therefore neither' can the 


other, with which this is exactly of the 


ſame 


fei 
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ſame import. We may further obſerve 
the very ſtriking ſimilitude which ſubſiſts 
between the form of this grant in our 
charter, and the grant in the charter of 
the Royal Society in the following words: 
« Liceat & licebit præfatis Præſidi, con- 
cilio, & ſodalibus Reg. Societatis, vel 
majori parti eorundem (quorum Præſi- 
dem unum eſſe volumus) alium ad ſup- 
plendum prædictum numerum viginti 

& unius perſonarum nominare, eligere, 
« & præficere.“ And in another paſſage 
of the charter of the ſame Society, ** Aſſig- 
« navimus, conſtituimus, & fecumus di- 
« Jectos nobis & fideles Robertum Moray, 
* Robertum Boyle, &c. und cum Præſide 
« prædicto, fore & eſſe primos & mo- 
« dernos viginti & unum de concilio | 
«© Reg. Societatis predicte,” &c. 80 
that it evidently appears, as well from 
comparing parallel paſſages in the dif- 
ferent charters, as correſponding paſſages 
G | in 
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in the ſame charter, that the phraſes 
and cum and quorum unus fit, are of 
the ſame import, denoting merely pre- 
ſence, and no neceſſary coincidence of 
private opinion. 

In the corporation of the city of Car- 
liſle, where the power of election is, by 
the charter of Charles the Firſt, granted 
to the Mayor, Aldermen and twenty- 
four capital Burgeſſes, or the greater part 
of them, of which the Mayor to be one, in 
caſes the number of chooſers be even, 
then the Mayor is to have a double 
voice (Sir Thomas Raymond, p. 435); 
that is, the quorum conſiſting of the 


Mayor and major part of the Aldermen 


and Burgeſſes being preſent, in caſe there 
be no majority, he whom the Mayor no- 
minates ſhall be elected: In like manner, 


at the election of Fellows and Scholars, 


the quorum being preſent, in caſe no 
candidate has a ma ority, he for whom the 


Provoſt 


au. 


1 
Provoſt ſhall have voted is to be declared 
elected. We ought not to forget, that 
it was the ſame King that gave to the 
city of Carliſle their charter, and to us 


our ſtatutes. 


II. I ſhall now proceed, in the ſecond 
place, to ſtate ſome of the evils and ab- 
ſurdities which follow from the received 
e of the ſtatutes. 

Were the Provoſt inveſted with an 
A negative on all proceedings of 
the Senior Fellows, the whole body 
would be frequently ſubject to inaction: 
in all ſuch caſes, it is acknowledged, a 
remedy is provided in the charter, viz. 
an appeal to the Viſitors; who are autho- 
rized to compoſe all diſputes, actions 
and controverſies, which the Provoſt and 
major part of the Senior Fellows cannot. 
But the caſes in which the Provoſt might 
well be ſuppoſed to diſſent from the ma- 


Jority, would be too numerous to be 


G 2 decided 


E 
decided in that manner: and though 
perhaps moſt of the inſtances in which 


the Provoſt ſhould thus difſent, might 


not be, ſeparately, of ſufficient conſe- 
quence to be brought before the Viſi- 


tors, as matter of appeal, yet an accu- 


mulation of ſuch interruptions in buſi- 
neſs would prove highly detrimental to 
the intereſts of the College. But if we 
ſuppoſe the Provoſt not inveſted with 
ſuch a power, we ſhall have a conſtitu- 
tion in every reſpect wiſely and tempe- 
rately framed. There is one caſe, and 


only one, under ſuch a conſtitution, in 


which the corporation could be inactive, 


that is, where the eight votes ſhould be 


equally divided: and if in ſuch a caſe, 
every member ſhould be ſo ſtrongly 
wedded to his own opinion, as to feel it 
impoſſible to yield a little for the pre ſer- 
vation of concord in the body, it ſurely 
muſt be on a queſtion that ought, in all 


propriety, - 


F 


1 


propriety, to be decided by the Viſitots. 
In elections, however, which do not 
admit of this remedy of conceſſion, the 
electors giving their votes on oath, and 
theſe votes being afterwards unchange- 
able, there is a provifion made to pre- 
vent inaction, by veſting a nominating 
power in the Provoſt. And this ſeems 
to be a ſtrong collateral argument, that 
ination in other caſes was not reaſon- 
ably to be expected. Perhaps there 
may appear to be no remedy for in- 
action, if there be no agreement in the 
corporation, in one of the moſt impor- 
tant caſes, the election of a Chancellor; 
as that power ceaſes to exiſt which ſhould 
remedy the evil: but we are to obſerve, 
that even this inconvenience has been 
wiſely guarded againſt ; for there being 
no Chancellor, neither would there be 


a Vice-Chancellor : conſequently there 


would be but one . the Arch- 
biſhop 


| WY 1 


biſhop of Dublin, who, were there no 
majority, would terminate the diſcord. 
Under the charter of Elizabeth, which 
certainly gave the Provoſt no negative, 
as we have proved by the caſe of the cor- 
poration of Briſtol, exactly in point, ſee 
page 28, the number of Fellows having a 
right to vote, was an une ven number, 
as under the charter of Charles the Firſt; 
and the ſame remedy had been provided 
to prevent inaction, where the corpo- 
ration could not come to any final de- 
termination. The reaſon why Arch- 
biſhop Laud made eight the number of 
perſons having a right to vote, rather 
than the extreme odd numbers, ſeven or 
nine, ſeems to be, that every meaſure 
ſhould be carried by ſuch a majority as 
would clearly evince its propriety. Thus 
in 7 voters, the ratio of the efficient 
majority to the whole is 4 to 7; in 8 
voters, 5 to 8; in 9 voters, 5 to 9; of 


which 


t! 
t] 
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which 5 to 8 is the greateſt ratio; and 
therefore by making the number of vo- 
ters even, there is eſtabliſhed a majority 
approaching towards that ſpecies an- 
ciently introduced under the civil law, 
and probably originating from the ſame 
principle. | 
2dly. I believe no inſtance can be 
produced of any corporation ſo conſti- 
tuted, that one perſon ſhall have a nega- 
tive on the deliberations and deciſions 
of all the reſt; and finally have an af- 
firmative alſo veſted in him, by which 
the whole deliberation of the corpora- 
tion is reduced to nothing, as is the 
caſe, at preſent, in the election of Fel- 
lows and Scholars. 
zäuly. It is abſurd to ſay, that the 
Senior Fellows are electors, if, not- 
withſtanding their unanimous conſent, 
the election may be determined againſt 
that conſent. In truth they ceaſe 
| to 
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to be electors in any ſenſe, and the Provoſt 

becomes the ſole and only elector, his ſin- 

gle vote in all caſes deciding the election. 
4thly. The eleQors, as they are called, 


take a ſolemn oath in the face of God, 


and enter into a ſecret ſcrutiny, which 
is thrice repeated, and for what ?—For a 
mere word—Not to diſcover who 1s to 


be the Scholar or Fellow, for that de- 


pends ſolely on the Provoſt, who having 


taken the elector's oath, and written down 


his vote, can no more change that vote 


than any other elector; but to aſcertain 
by what title he is to be announced, 
elected or nominated. This, beſides its 
abſurdity, ſeems to border on impiety, 


in thus trifling with the ſacred ſolemnity 


of an oath. 
5thly. The object of the ſcrutiny as 


now carried on, is to try, if there be no 


majority, whether any of the electors be 


ſo wavering in his judgment, or ſo little 
; averſe 


1 8g |] 
averſe from perjury as to alter his vote, 
in order that the title of the announced 
Fellow may be changed from nominated 
to elected. A worthy object GON for this 
myſterious ſcrutiny ! 
Sthly. It is ridiculous and abſurd that 
thoſe who are merely nominal electors, 
and whoſe votes have no real influence 
: whatever in the election, ſhould be ſubject 
to the ſevereſt penalties (ſee p. 59 of the 
Statutes) for diſpoſing unjuſtly of their 
inefficient and nugatory votes; and yet 
that the one elector, whoſe ſingle voice 
| decides the election, ſhould not be ſubject 
to any puniſhment for the greateſt viola- 
tion of his truſt, _ | : 
2thly. On the ſcrutiny, the Provoſt 
muſt either alter his vote or not; if he 
changes his vote, by acceding to the ma- 


jority, according to the received inter- 
pretation he is guilty of perjury; if he 
does not, che whole buſineſs of election 

becomes 
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becomes an impious and ſolemn farce. 
Perhaps it may be ſaid, that though the 
Provoſt has this nominating power, yet 
he will not always exert it; or that, by 
conferring with. the Senior Fellows, he 
may inform his underſtanding, ſo as 


never to nominate, except where he finds 


that the Senior Fellows cannot produce 
ſufficient | reaſons for his altering his 
opinion as to the merits of the candi- 


dates. But none of theſe things can 
poſſibly take place; for here is no ex- 


amining of reaſons, or weighing of argu- 
ments, nor any means or opportunity 
afforded of changing votes—the ſcrutiny 
is to be ſecret, no one is to declare to 


another either by word, ſign or writing, 
in what manner he intends to vote (ſee 


page 98 infra.) ; and as the votes can be 
written but once, it follows, that accord- 
ing to the received interpretation, the 
Provoſt's ſingle vote muſt, in all caſes, 


neceſlarily 


LW} 

neceflarily and unavoidably determine 
the Fellow or Scholar, without any 
poſſibility of the contrary, even on 
his part. So that in truth and in 
fact, it is the ſingle vote of the Provoſt 
which decides every election, and it 
can never be otherwiſe; and the for- 
mal ſcrutiny and ſolemn ſwearing of 
the Fellows is not, nor can be of any 
effect whatever. Now can any man in 
his ſenſes believe, that the elections of 
Fellows and Scholars could poſſibly have 
been put upon ſuch a footing by Arch- 
biſhop Laud, even ſuppoſing his prin- 
ciples as arbitrary as can be conceived ? 
If he had given the Provoſt the power 
of controuling the Senior Fellows occa- 
ſionally, where he might think they were 
proceeding to the election of an impro- 
per perſon, this, though a great exten- 
ſion of power, yet would not be ſubject 
to the imputation of abſurdity. But to 
direct 
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dire that he ſhould give his vote Kerr 

and but once, and that this vote alone 

ſhould determine the election; and at 
the ſame time provide, with the utmoſt 

care, againſt any unfair diſpoſal of the 
votes of the other electors; and lay down, 

with ſo much accuracy and preciſion, the 

form that was to be obſerved in voting, 

and in declaring the elected Fellows and 
Scholars, ſeems to be utterly inconſiſtent 
with all pretenſions to common ſenſe, in | 

which, however, we well know, the 

Archbiſhop was not deficient. 

3thly. In the charter the power of 
electing Fellows and Scholars is granted 
3% to the Provoſt and Fellows conjointly; 
and the like grant is more than once re- 


peated in the ſtatutes. It is evident 


therefore, that it was the intention of 
the framer of the charter and ſtatutes to 
convey, by theſe elauſes alluded to and 
formerly quoted, ſome part of the power 
of 


L 8 | 
of election to the Senior Fellows, But 
according to the preſent 3 interpretation of 
the ſtatutes, the clauſe in the chapter 
de electionum formi & tempore relative to 
this ſubject, is made to ſuperſede this 
abſolute and poſiti ve grant, and directly 
to contradict the clauſes above men- 
tioned, transferring to the Provoſt the 
whole power of election, in all caſes, 
without any exception or reſtriction. 

It is a maxim in the interpretation of 
ſtatutes, laid down by Judge Blackſtone, 
that © one part of a ſtatute muſt be ſo 
1 conſtrued by another, that the whole 
e may (if poſſible) ſtand, t res magis 
« valeat, quam pereat : for this interpre- 
tation furniſhes matter for every clauſe 
of the ſtatute to work and operate 
„ upon.” Comment. Introd. 4 3. Now 
if the 25th chapter of our ſtatutes be in- 
terpreted in the uſual manner, the voting 
of rhe Senior Fellows is nugatory ; their 

taking 


— 


E 


taking the ſolemn oath of electors is 


nugatory; the ſecret ſcrutiny is nuga- 


tory; and the whole clauſe is ſet at 


variance with the preceding paſſages 


of the charter and. ſtatutes_ relative to 


elections, in which part of the elective 
power is granted to the Senior Fel- 


lows: whereas if it be interpreted in 
the manner which I have endeavoured 
to explain, the ſtatutes become conſiſtent 
with themſelves, and as Blackſtone well 
expreſſes it, © there is matter for every 
* clauſe to work and operate upon.” 


III. I ſhall now confirm the inter- 
pretation of the ſtatutes which -I have 
endeavoured to eſtabliſh, by the practice 


of the Univerſity of Oxford, whoſe ſta- 
tutes were reviſed and corrected by Arch- 
| biſhop Laud, as was done alſo by the 
fame Archbiſhop with reſpect to our 


own. 
In 


W 

In the Statuta Carolina, the election of 

a Proctor is thus ſpoken of, Procura- 
torem in unoquoque collegio (prout 
4 vices poſtulant) rite et legitime electum 
* decernimus, quem major pars om- 
nium ſuffragantium zomrnabit, Quod fi 
duo, par! uterque numero ſuffragiorum, 
« nominentur, ille pro electo habeatur, 
« quem Præfectus vel, eo abſente, ejus 
vicem gerens nominabit? which pre- 
ciſely correſponds with our elections 
rightly interpreted, where the majority 
in all caſes determines the Fellow or 
Scholar, and the right of nomination is 
veſted in the Provoſt or Vice-Provoſt 
only where there is no majority. But 
the form of elections in the houſe of 
convocation bears ſo ſtrong a reſem- 
blance to our elections of Fellows and 
Scholars, that I think there is no doubt, 
but that our form was either. taken 
from that of Oxford, ' or with it 
| | from 
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from ſome common original. And what 


ſeems to put this beyond all controverſy 
is, that there is not a circumſtance in 
our elections of which there is not an 
exact parallel in the Oxford ferm. 

In the Oxford ſtatutes it is directed, 
that the ſtatute of elections be firſt read, 


Cautum eſt quod in omni electione 


2 (anteq uam ad ſuffragandum accedatur) 


præſens ſtatutum una cum juramento 
4 prædicto et ſtatuto Regni Eliz. 31. le- 
„ gatur.” Or, as it is in our ſtatutes, 


Volumus ut quoties ſocii Juniores et 


„ diſcipuli eligendi ſunt, ſocii Seniores 


convenient in ſacello, et perlectis ſta- 


« tutis de eorum qualitate et electione, 
< una cum hoc capite de —_ et e 
25 clectionum, 00» 

Which being done, all the ere 80 


an oath, et juramentum ab omnibus 
« ac ſingulis ſuffragaturis exigatur.” Or, 


as it is in our ſtatutes, © Quo peracto, 


gquiſque 


4 


197 J 

6 quiſque elector hoc juramentum dabit.” 
Which oath is conceived in theſe words, 
« Jurabis quod neminem rominabis niſi 
% quem habilem et idoneum certo ſeive- 
„ ris, vel firmiter credideris, nec ulla 
« conditione nec pacto, propter aliquam 
promiſſionem vel remunerationem ali- 
« quem nominabis.“ With us it runs 
thus, Deum teſtor, me illum vel illos 
«* nominaturum et electurum, quem vel 
« quos ſtatuta nuper lecta fignificare et 
apertius deſcribere mea conſcientia ju- 
% dicabit, omni illegitima affectione, 

„amore, & ſimilibus ſepoſitis.“ 
Then the V. ice- Chancellor, and tawo Proc- 
tors ſit in ſcrutiny, and after having fir/t 
given their votes, the reſt of the electors 
vote according to ſeniority. © In ſerutinio 
« ubi Vice-Cancellarius et Procuratores 
« ſuffragati fuerint, quiſque ſuffragans 
« ſecundum ordinem ſenioritatis accedat: 
et procuratoribus a latere Vice-Cancel- 
20 "18 #** V bl 
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« larii utrinque ſedentibus, et eorum al- 
++ tera ſchedulam fic accedenti exhibente, 
« votum ſuum ſimpliciter et abſolute 
„ inſcribat.” Or, as it is with us, 
Conſidebunt inde in ſcrutinio ſecreto 
4 Præpoſitus cum duobus ſociis maxime 

« Senioribus, et ſuffragia ſua primi om- 
4 nium deſcripta deponent. Poſtea re- 
liqui ſocii Seniores juxta ordinem Se- 
„ nioritatis.” | 


- This ſcrutiny is alſo a ſecret ſcrutiny, 
Nec ante pronunciationem quicquam 


e de votis alicui (quoquo modo, verbo 
« vel ſigno) revelabunt.”—In our ſta- 
tutes, the votes are taken © in ſcrutinio 
6« ſecret... | 


The votes are alſo to be written down, 


« Nomimatio fiat per ſcrutinium in ſcrip- 
« ©; 
 mero locorum ſupplendorum ſeri- 


„e hent.” 
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With us, < Suffragia pro nu- 


And 


L 


\nd 


WE. 

And the votes are to be written down 
but once, Jurabis quod unum aliquem 
« et unum tantum ſemel et non amplius 
in hoc ſcrutinio ſcribes et nominabis :* 
With us, ©« ſimul et ſemel ſeribent.“ 

Further, there are /hres proclamations 
of the ſerutiny : „Cum autem longius in 


_ « eletione proceſſum fuerit, defecerint- 


« que qui ſuffragentur, priuſquam ſcru- 
tatores ſuffragiorum numerum ineant, 


ſuperior facultatis artium Bedellus per 


« domum convocationis ad ſuffragandum 
e alta voce præconizabit: © Magiſtri ad 
« ſuffragandum primd vice; deinde ex 
intervallo unius hore - quadrantis, 
« Magiſtri ad ſuffragandum ſecundd 
vice; et tertio poſt alium horæ qua- 


« drantem, © Magiftri ad ſuffragandum 


« tertid vice.” The ſcrutinies in our elec- 


tions are three, correſponding to the three 


proclamations above-mentianed, © EO 


« in caſu in fertio ſerutinio, &c. Laſtly, 


H 2 the 
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the votes being counted, he that has a 
majority of votes is to be declared elected, 
« Fum in quem, computatis ſuffragus, ma- 
5 * jorem numero partem conſenſiſſe com- 
« pererint pro electo palam pronuncia- 
« bunt.” But if there be no majority, or 
if two or more candidates have an equal 
number of votes, then he on whom the 
Vice-Chancellor ſhall agree is to be de- 
clared elected. Si duo vel plures, æqua- 
« lem ſuffragiorum numerum ſortiti ſint, | 
© tunc is in quem Cancellarius (vel Vice- 
Cancellarius pro tempore exiſtens) con- 
ſenſerit pro electo habeatur, et ad offi- 
e dcium ſuum e vellgio, i er fue- 
„ rit, admittatur.“ | 
I believe no one who compares this 
form with ours can for a moment doubt, 
but that they were intended to convey 
the ſame ideas; and theſe ideas being 
fortunately conveyed in different terms, 
the one becomes an explanatory comment 


on 


(. a 7 
on the.other. We may obſerve, how ex- 
actly the caſe of nomination correſponds 
to that deſcribed in our ſtatutes; and 
that the nomination, that is, the vote of 
the Prefect or Provoſt is never concluſive 
except when there is not a majority in 
favour of any candidate. | 
It is true, the force of this argument 
reſts principally on the ſuppoſition of our 
| ſtatutes having been reviſed by the very 
ſame perſon who reviſed thoſe of Ox- 
ford ; but it does not therefore neceſlarily 
follow, that the ſpirit of both ſhould be 
preciſely the ſame. And it muſt be fur- 
ther allowed, that any argument derived 
from mutilated extracts is not too impli- 
citly to be relied on. The entire body 
of the ſtatutes, and charter of incorpo- 
ration, muſt be ſubmitted to our exami- 
nation, before we can pretend to lay any 
conſiderable ſtreſs on ſuch a parallel; in 
order to diſcover whether, by the omiſ- 


ſion 
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ion or inſertion of the ſame phraſes, | 
the reviſer had intended, that both codes 
ſhould breathe the ſame ſpirit, or not. 
However it muſt be admitted, that the 


identity of the phraſes and circumſtances 


very much corroborates the poſition, that, 
in this particular inſtance at leaſt, I mean 
elections, it was intended that the ſta- 
tutes in both caſes ſhould have the ſame 
force and import. 
But even granting that the heads of 
ſome Engliſh Colleges were inveſted with 
2 negative, either in general, or in par- 
ticular caſes, yet nothing could be de- 
duced from thence, in favour of the 
Provoſt's negative in this College, unleſs 
it were proved, either that Archbiſhop 
Laud framed theſe very ſtatutes by which 
ſuch a power was unequivocally granted, . 
or that the ſame phraſes had been li- 
terally tranſcribed into our' code. Be- 
cauſe though the founders of thoſe Col- 
| leges 
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leges might have judged ſuch a power 
expedient, Archbiſhop Laud might have 
thought otherwiſe ; and therefore given 
us a different conſtitution : and alſo be- 
cauſe our ſtatutes were at fe framed by 
the Provoſt and Fellows under the power 
veſted in them by the charter of Eliza- 

| beth, which certainly did not give the 
Provoſt a negative; and theſe very ſta- 
tutes compoſe the principal body of : 
that code under which the College is 
now governed ; for they were only re- 
duced into a more perfect form, in for- 
mam redacta, and confirmed by royal au- 
thority, authoritate regia munita, in the 
time of Charles; and therefore cannot 
be ſuppoſed to be eſſentially different 
from thoſe which were framed under the 
charter of Flizabeth. 

Perhaps it may not be improper to 
remark, that the caſting vote, at elections, 
given to the Provoſt by the ſtatutes, is 
granted 
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granted to him only through neceſſity, in 
order that there may be no delay in filling 
up the vacant lectureſhips; for in the co- 
optation of a Senior Fellow, his vote or 
nomination has not this effect; but in 
caſe there be not a majority, the ap- 
pointment-devolves to the Chancellor. 

It is important to obſerve, that there 
is nothing peculiar or unuſual in our 
election of Fellows and Scholars; it is 
deſcribed in the manner in which all 
elections are deſcribed in books of canon 
law; and as the legal majority which 
conſtitutes a valid election in them is ſo 
clearly explained and eſtabliſhed, it is to 
be hoped, that the extravagant doctrine 
of the Provoſt's nominating power in all 
caſes. will hereafter be conſidered as a 
groſs violation of the letter and ſpirit of 
the ſtatutes. Burn, when ſpeaking of 
the general rules relating to elections, 
which lie diſperſed in the body of the 


canon 


1 
canon law, after giving us thoſe which 
regard the time, manner of proceeding 
to the election, and the appointing of 
proxies, thus proceeds: When the 
election is to be made, and all are pre- 
„ ſent who ought, and will, and can 
* conveniently attend, three of the o- 
* ciety ſhall take the votes of every one, 
« fecretly and ſeverally ; and put the ſame 
« in writing ; and then immediately pub- 
« liſh the ſame amongſt all; and on caſt- 
* ing up the votes, he ſhall be eleQed, 
who has the majority of legal votes. 
And they cannot vary after the votes are 
4 publiſhed, for then they ought to pro- 
<< ceed to caſt up the votes, and declare 
the ele dion. By the majority is meant 
« the majority of the whole number of 
% ecleQors; therefore if there be ſeven 
& electors, and two of them chuſe one 
.«« perſon, and two another, and three 
another, he who has three votes ſhall 


Not 


not be duly eleQed, as not being cho- 
„ ſen by a majority of the ele dors.“ 
Vide Ecc. Law, vol. i. p. 257. See alſo 
the Decretals of Gregory, B. 1. ch. 42. 
tit. Jia propter. And Bernard, in his 
gloſs upon this chapter, aſſigns the fol- 
lowing reaſon why the votes are to be 
written down, viz. ut appareat per ſcrip- 
turam de conſenſu cujuſlibet, ut fi vellet mus 


tare, ei ſcriptum obviet. 


VIV. From this view of the ſtatutes of 
the College it is evident, that they do 
not convey a general negative power to 
the Provoſt ; that the negative power be- 
ing diſtinctly and formally expreſſed in 
ſome caſes, ſhews that it was not the in- 
tention of the framer to communicate it 
to him in all, according to the old law 
maxim, expreſſum facit ceſſure tacitum. 
But the expreſſions muſt be very pre- 
ciſe and cogent indeed which would au- 


thorize 
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thoriſe our veſting him with a power 
ſo unparalleled and contrary to the com- 
mon law of the land. 

In a trial at bar for the 3 of 
Haſely in the county of Oxon, the church 
being in the preſentation of the Dear 
and Canons of Windſor, where there are 
twelve Canons beſide the Dean, which in 
all make up thirteen of the corporation, 
it was held, | 

1. That, primd facie, in all acts done 
by a corporation, the major number muſt 
bind the leſſer, or elſe differences could 
never be determined. 

2. That all acts done by the corpora- 
tion ought to be done by the conſent of 
the major number, or elſe they are not va- 
lid; and therefore, where the corpora- 
tion conſiſts of thirteen, there ought to 
be ſeven to make a chapter; but the act 
of the major part of thoſe ſeven is bind- 

ing 


[. #68 } 


ing to the corporation. See Freeman's - 
Reports, p. 504. | 


Judge Blackſtone, ſpeaking of the ſta- 
tute paſſed in the 33 Hen. 8. c. 27, ſays, 
that it was the intention of that act to 


annul all private ſtatutes, whereby any 
grant or election made by the head with 


the concurrence of the major part of the 
body, was obſtructed by any one or 


more being the minority; and did not 
extend to any negative given by the 


founder to the head of any ſuch ſociety. 


As to the firſt part of his aſſertion it 
| perhaps may be true; but the ground 
on which that ſtatute was enacted was 


this, that a negative in any one having 


a right to aſſent or diſſent was contrary 


to the laws of the land; and therefore 
the principle extends not only to thoſe 
local ordinances by which unanimity was 
required in order to render an act valid, 


but 
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but alſo to thoſe where the act of all the 


reſt of che body might be obſtructed by 
any one, as is well obſerved by Burn, 
Fee. Law, vol. 2. p. 10% © This act 


(e 


* 
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(ſays he) „ ſeemeth to be expreſſed in 


terms ſomewhat confuſed ; but the 
manifeſt intention is, to eftabliſh the rule 
of the common law, that a majority of 
the body corporate ſhould bind the 
reſt. In ſome parts of the act, the 


Dean ſeemeth to be contradiſtinguiſhed 


from the Chapter, ſo as that the nega- 


tive of the inferior number of the 


Chapter only, excluſive of the Dean, 


was hereby intended to be taken away; 


but the other parts of the act ſeem to 


explain this, expreſſing, that all local 


ſtatutes, whereby the grant, leaſe, or 
election of ſuch corporation ſhould be 


any-wiſe hindered by any one or more, 


being the leſſer number of ſuch cor- 
poration, contrary to the courſe of the 


« common 


+. £20; |] 
common law, ſhall be void. And it is 
" certain, the Dean 1s one, and but one 
e member of the body corporate. | | 
« Unto all which may be added, that 
the rule, e the neceſſity of a majo- 
„ rity of the whole body to be conſent- 
« ing, is not only agreeable to the com- 
« mon law, and (as it ſeemeth) to the 
« declaration of the ſaid ſtatute of the 33 
Hen, 8. but alſo to the ancient canon 
« law, which clearly determineth, that 
&« elections ſhall be made by the major 
* et /anior pars, that is, by a majority of 
legal votes.” Vide article Dean and 
Chapter. Bolingbroke, in his Sion. DH 
notes on this ſtatute, agrees with Burn, 
as alſo does Gibſon in his Codex ; and 
Wood, in his Inſtitutes, Imperial Law, 
b. 1. ch. 3. refers to this ſtatute, as 
confirming the general maxim of com- 
mon law, that 8 the act of the 8 
part 


5 


„ 


« part. ſimply and abſolutely is to be 
_ « eſteemed the act of the whole body. 
The Warden, three Burſars, five Deans, 
and five Senior Fellows, of New College 
in Oxford, by the peculiar ſtatutes of the 
houſe, have authority given them to diſ- 
penſe with the abſence of a Fellow for 
the ſpace of two months. —If the major 
part of theſe grant and aſſent to the diſ- 
penſation, and the reſidue diſſent, it is 
thought by the opinion of two Chief 
Juſtices, the Chief Baron, Juſtice Whid- 
don, Browne and Weſton, that it is not 
good, becauſe it does not come under 
the caſe of the ſtatute of 3 3 Het. .4 
Oo APs which extends to the grants and 
elections of the major part of the whole 
corporation, having voices of aſſent, (as may 
be ſeen in the preamble to that ſtatute) 
and not to any particular number of the 
corporation, as 1s the caſe here. Dyer, 
P. 247. Now by the ſtatutes of our 
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College all power is veſted in the Pro- 
voft and major part of the Senior Fel- 
lows, not excluſively of the reſt of the 
corporation having a right to vote, as is 
the caſe in this peculiar ordinance of New 
College, but as virtually repreſenting the 
whole, inaſmuch as they are the major 


part of the whole corporation having a 


right to vote. It appears then by the 
opinion of theſe Judges, that all elections, 
&c. by the major part of the whole cor- 


poration are valid, and, conſequently, 
that the head of the corporation has no 
negative on the procontlings of the ma- 


jor part. 


When powers are granted to a ſelect 


part of a corporation, or the greater part 


of them, of which the head of the cor- 


poration is to be one, the ſame reaſoning 


holds as when they are granted to the 


head and the whole corporation at large. 


This is evident from the preamble to 
| the 


E 

the 33 Hen. 8. c. 27, ſo often cited; 
where it is ſhewn, that by the common 
law of the land, the acts of the head of 
the corporation, with the majority of 
thoſe members which have voices of 
aſſent, that is, which are the governing 
part of the corporation, are valid. Thus 
in the Royal Society, and Royal Iriſh 
Academy, where power is granted to the 
Preſident, and a certain number of the 
Fellows or Members, called the Council, 
or the greater part of them with the 
Preſident, all meaſures are carried by a 
majority of voices. Where the power is 
granted to a Mayor and a ſelect number 
of the members of the corporation called 
Aldermen, meaſures are likewiſe carried 
by the majority of the major part duly 
aſſembled, the Mayor always being one. 
Thus the citizens 6f Carliſle were incor- 
porated by the name of the Mayor and 
Citizens of the city of Carliſle ; and the 
I power 


bY * 
i 
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cilio, of the city. 3 Mod. p. 3. 


1 


power was lodged in the Mayor, and 
eleven of the citizens called Aldermen, 
and thirty-two other citizens, who with 
the Aldermen made the common coun- 


cil; and the power of removing any 


7 


Alderman was lodged in the Mayor and 
theſe eleven Aldermen, © quilibet Conſi- 
« liarius alias Aldermannus fuit amovi- 
« bilis a loco Confiliarii per Majorem & 
« Confiliarios ſive Aldermannos, vel ma- 
„ jorem partem eorum, quorum Major 
« fuit unus.“ Sir T. Raymond, p. 437. 
The corporation of Briſtol conſiſts of a 


Mayor and Commonalty, of which twelve 
called Aldermen, including the Recorder, 


are of the private council, de privato con- 


Co. f. 94, we have a writ directed from 
King James to the Mayor and Common- 
alty of Plymouth, Majori & Commu— 
* nitati Burgi Plymouth, in which it ap- 
pears, that the Mayor and twelve of the 

| 5 | Capital 


11. 


Welt > 


Capital Burgeſſes conſtituted the private 
council; and twenty-four other citizens, 
with them, conſtituted the common coun- 
cil ; © viginti quatuor de aliis Diſcretiori- 
bur Burgenſibus Burgi prædicti fuerunt, 
« ſimul cum Majore & duodecim Capi- 
% talibus Burgenſibus de communi con- 
«* cilio Burgi, &c.” In the corporation 
of Yarmouth, the power 1s lodged in a 
Mayor and eleven of ſuch Capital Bur- 
geſſes; and in all caſes of this kind, the 
act of the majority of the governing 
part of the corporation is valid, ſee page 
40 infra. In our College, the Provoſt 
and ſeven Senior Fellows may be ſaid to 
be of the private council of the College, 
and the reſt of the Fellows and Scholars, 
with them, to conſtitute the common 
council. And in like manner as all affairs 
of conſequence are to. be tranſacted with 
the counſel of the Senior Fellows, ſo Alder- : 
men are called Conſiliarii, by whoſe coun- 
IA {el 
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ſel the weightier matters of cities and 
boroughs are to be determined; and their 
office and conſequently their privileges 
appear evidently to be the ſame. 

In the caſe of the indictment brought 
againſt fix Aldermen of Briſtol for elect- 
ing an Alderman in the abſence of the 
Mayor, which is reported in 3 Modern, 
p. 3. 11. 14. it was never pretended 
that he had a negative, though the 


words of the charter, which was grant- 


ed to that city by Queen Elizabeth, 
agree preciſely with our's of the ſame 
Queen, and with ſeveral paſſages of our 
ſtatutes; the power of election being 
given 0 Majori et Aldermannis vel ma- 
jori parti eorundem;“ as in our char- 
ter of Elizabeth, " Przpoſito & ſocus 
vel majori parti eorundem,” p. 5, and 
in our charter of Charles, « Przpoſito & 
« ſociis Senioribus vel majori parti eorun- 
dem, p. 253 and in p. 52 and 145 of 
| | Charles' 


Pr» 


Charles' ſtatutes, See alſo p. 157. 159. 
167. 170. of the ſtatutes of George the 
2d; from which, as well as from the 
form of the grant itſelf, it is evident 
that it is exactly of the ſame force with 
the grant in the charter of King Charles. 
Now we know, that in the trial of that 
indictment, the only doubt entertained 
on that clauſe. was whether ever the pre- 


fence of the Mayor was abſolutely re- 


quired by it „I think it will be granted, 
(ſays the Recorder of Briſtol) © that the - 
* Mayor has no negative voice in the 
« election of an Alderman ; as great a 
« Prince, and as abſolute as the indict- 
« ment will make him, he has but one 
„ ſingle voice; and if the majority of 
4 votes be againſt his vote, the majority 
« muſt carry it againſt the Mayor —He is 
«* the Major, that is, the greater, the 
« more eminent; this notes his pre-emi- 
„ nence in reſpect and reverence, but 

“ gives 
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« gives him little more or greater power 
« than what the reſt of the Aldermen 
6 have.” 

If a corporation conſiſts of a Mayor 
and eight Aldermen, with a clauſe in the 
patent, Quod ſuper mortem vel remo- 
“ tionem alicujus Aldermanni infra octo 
dies proximo poſt mortem vel remo- 
« tionem, &c.“ to elect another Alder- 
man, &c. and that the greater number 
of the Aldermen meet without the Mayor 
or his Deputy, and elect an Alderman, 
that is to be'a void election But Why? 
—becauſe the Mayor ought to be preſent 


at it, by the words of the grant. See 


Rolle's Abrid. f. 513, 514.—Now the 


words of our charter, and almoſt ' the 


whole wording of our ſtatutes, where 


the Provoſt and Senior Fellows are men- 


tioned together, convey no greater power 


to the Provoſt than is conveyed to the 
Mayor by this expreſſion, which without 
controverſy 


» 


1 


controverſy has been admitted not to 
convey a negative. ER e 
The Provoſt is named in the grant out 
of neceſſity, it being part of the name 
of the corporation to which the grant 
is made. He is named out of confor- 
mity too; for not being a Senior Fellow, 
he could not be included under that 
general appellation, and muſt therefore be 
named by himſelf: 3 Mod. p. 9. But 
it were needleſs to cite more prece- 


dents, or to argue on them in a caſe fo 


_ clear. 


It appears from the caſes and autho- 
rities already cited, that all valid acts of 
- corporation muſt indeed be done by 
the head and major part of the corpo- 
ration, and that more is not required; 
that is, the head and major part muſt be 
preſent, but it is not neceſſary that the 
head and major part thus aſſembled 
ſhould be unanimous, the majority of 

the 
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the head and major part collectively 
taken and repreſenting the whole corpo- | 
ration, (reſerving to the head his privi- 


leges, whatever they may be, by the lo- 


cal ſtatutes or laws of the corporation, 
being competent to the execution of va- 


lid acts. 1 | 

I ſhall conclude this argument with 
an authority which few will venture to 
call in queſtion, it 48 the authority of 


Lord Mansfield, who in the caſe of the 


King verſus Windham, Warden of Wad- 


ham College, has given an opinion ſo 


expreſs on the point now in debate, as 


muſt remove all uncertainty, if any, 


after what has been ſaid, ſhould {till re- 


main: As to the ſtatute concerning the 


college ſeal being put, (ſays his Lord- 


ſhip) „Doctor Windham contends for a 
negative, and that the Warden muſt 


« be one. The words of the ſtatute are 


Su j "NA EL . a 
<« theſe; Hoc etiam volo, ut ſolicitudine 


« cautum 
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« cautum fit, ut nihil ſigilletur quod non 
« per Gardianum et majorem partem Socio- 
rum mature deliberatum concordatur, 
det per * co/dem comprobatur. I am 
clear theſe words do not give the War- 
den a negative. Warden and Fellows 
« are a deſcription of the corporation 
„and the expreſſion per egſdem without 
« any repetition of the word Gardianum 
« muſt mean the major part of the body. 
« Therefore I am of opinion a Manda- 
« mus ought to go.” The three other 
Judges concurred. Cowper's Reports, Jan. 
25, 1776. Theſe Judges were Aſton, 
Aſhurſt, and Wills. When Lord Mans- 

field 


* As in our ſtatutes, « Puniatur ad arbitrium 
« Præpgſiti & majoris partis ſeptem Sociorum Seniorum, ' 
«© niſi juſtam recuſationis cauſam afferre poſlit ab 
« iiſdem approbandam.” See chap. 10. See alſo 
page 123, ch. 22. „ ab riſdem approbandam ;” and 
p. 125. „ eorundem conſenſu;“ and „ de prediffo-. 
« rum conſenſu,” ibid; and in p. 131, “ licebit 

© etiam 7i/dem electoribus, &. 
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field ſays, that Marden and major part of 
the Fellows are a deſcription of the corpo- 
ration, it would be abſurd to ſuppoſe, 
that he conſidered theſe words as the 
name of the corporation; both becauſe _ 
no corporation ever received ſo ridicu- 
lous an appellation, and alſo becauſe, 
beſides a Warden and fifteen Fellows, 
there are fifteen Scholars likewiſe on the 
foundation. The College is thus deſcribed 
in deeds and leaſes, &c. “ The Warden 
of Wadham College, in the Univer- 
ty of Oxford, of the foundation of 
« Nicholas Wadham and Dorothy his 
«© wife, and the Fellows and Scholars of 
„the ſame College.” Lord Mansfield's | 
meaning therefore is evidently, that theſe 
words Warden and major part of the Fel- | | 
lows are deſcriptive of the governing or 1 
acting part of the corporation, or, as i 
is expreſſed in the preamble to 33 Hen. 
1 8. c. 27, of thoſe members of the cor- © al 
| | 3 5 poration 
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poration which have a right to vote; in 


like manner as in our ſtatutes the words 

Provoft” and major part of the Senior Fel- 

lows are deſcriptive of that part of the 

corporation to which the regimen of the 

College is entruſted. This deciſion of 
this noble Fudge, as he is called by the 

| learned Buller, has been recognized as 

ſound law by that great common lawyer 

Lord Chief Juſtice Kenyon: © In corpo- 

“ rations,” ſays he, © the act of the mas 
« jority binds the whole; ſo much fo, 

that the court will compel the perſon, 

« who has the cuſtody of the College 

« ſeal, to affix it to any act according 
« to the vote of the majority, though 

„ againſt the conſent of ſuch perſon ; as was | 
done in the caſe of Wadham College.” 

| Caſes in K. B. Eaſter term 1790. 

At what period the unwarrantable ex- 
tenſion of the Provoſt's prerogative here 
controverted firſt commenced, it is not 
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* 
eaſy to learn; we find no indications of 10 
before the time of Baldwin, who was made 
Provoſt for the purpoſe of ſuppreſling a 
faction, and when party ran ſo high, 
that any oppoſition to his authority would 
have been fruitleſs. Since the founda- 
tion of the college we can diſcover but 
three Provoſts that have exerciſed the 
nominating power, grounded on their 
abſolute negative, Baldwin, Andrews, and 
Hutchinſon : Baldwin's conduct has been 
accounted for from the politics of the 
times; Andrews exerciſed this power 
twice ®, and on both occaſions the votes 
were equally divided; on the latter of 
which he made uſe of theſe remarkable 
words, “ This I call a fatutable nomina— 
« tion;” In which words we have the 
teſtimony even of a Provgfl, that the 
only caſe in which the nominating power 
can 


In the years 1765 and 1774. 
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can be ſtatutably exerted, is where there 


18 no majority. 


But were the exerciſe of this power of 
much earlier date, and ſupported by a 
greater variety of inſtances, precedent 
could not operate againſt the foregoing 
argument, The framer of the ſtatutes, 


well knowing that continued perſever- 
| ance in wrong can never conſtitute right, 


has decreed, that no ufage or long conti- 
nued abuſe, or act whatſoever, ſhould 
in any wiſe derogate from the letter and 
ſpirit of the ſtatutes, 4 Nolentes quod 
„per conſuckudinem ullam, aut diutur- 
num aliquem abuſum, aut actum 
« quemcunque, verbis aut intention 
« dictorum ſtatutorum in aliquo dero- 
« getur.” 

Where the words indeed of charters - 
or ordinances are of dubious conſtruction, 
or in matters /ndifferent, or which are 
are not mala in ſe, cuſtom or long conti- 
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nued uſage may be conſidered as a co- 
temporary comment, or as forming a kind 
of rule which has been found uſeful, 


and ſhould not therefore be lightly de- 


parted from. But it is in theſe caſes 
only that uſage is of any force, ſee Corw- 


fer, p. 250. In the preſent queſtion. 
therefore, where the forms of expreſſion | 


in our Charter and Statutes, on which 


the negative power of the Provolt 1s ſaid 
to be founded, have received ſo many 


diſtinct expoſitions in the courts of law, 


and do alſo derive ſo deciſive a com- 


mentary from other paſſages of the ſla- 


tutes themſelves; where the matter in 
debate is not a matter of indifference, 


but of the utmoſt conſequence, affecting 
ſo directly the advancement of learning 
and religion, we muſt preſume that 
uſage will be little regarded: Theſe con- 
ſiderations ought to have great force were 


the precedent even of ancient date; but 


though 


L % 
though the College records, as well of 
elections as of other matters, have been 
regularly kept from its foundation to 
this day, we cannot trace either the claim 
or exerciſe of the negative or nominat- 
ing power farther back than the time of 
Provoſt Baldwin, whoſe government in 
other inſtances alſo was irregular, as ap- 
pears from the College regiſtry. To theſe 
unjuſtifiable exertions of power the Fel- 
lows were obliged to yield, ſupported as 
Baldwin was by that authority to which 
alone they could appeal. But the loyalty 
of the Univerſity is now unimpeachable: 
we are therefore perſuaded, that this 
| queſtion will be decided on its own me- 
rits, unmixed with any political conſi- 
derations; and that the true interpreta- 
tion of the ſtatutes, and the intention of 
the framer, will prevail over a claim 
contrary to reaſon, unſupported by an- 


cient 
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Wo cient uſage, and inimical to the in- : 
| 1 tereſts of the Univerſity. þ 5 
j V. We have now proved that the Pro- . 
| | voſt is not inveſted with a general ne- 1 cc 
| # gative by the ſtatutes, and that there 
"of is no precedent of ſufficient force or P 
| | authority to warrant its exerciſe. We he 
li | have ſhewn, that the preſence only of the | - 
| | Provoſt and major part of the Senior 1 
# Fellows is requiſite for the execution of . 

| corporate acts. It remains therefore only FE 
1 for us to ſhew, in what circumſtances 3 

| . buſineſs can or cannot be tranſacted || | 
F without the preſence of the Provoſt or « 

þ Vice-provoſt. Now though the preſence 1 a 

5 of the Provoſt be neceſſary at the com- 45 

mencement of any collegiate buſineſs, — q 

yer that buſineſs once begun, if the 

_ Provoſt diſſolves the Board by leaving it | 15 


without the concurrence of the Senior 
Fellows, they may, even in his abſence, 
| proceed 


1 


proceed to the completion of that buſi- 


neſs which was begun when he was 
preſent. —This will appear from the fol- 
lowing caſe, directly in point: “ A char- 


cc 


ter required, that the preſence of the 
Mayor ſhould be neceſlary at all cor- 
porate aſſemblies : the corporation were 
aſſembled, and a-matter being propoſed, 
the Mayor diſſolved the aſſembly ; 


but the remaining part of the corporation 


continued together and proceeded. It was 


objected, that ſuch after-proceedings 
were irregular; but the court ſaid, it 


was very true, that no new buſineſs 
can be propoſed in the abſence of ſuch 
officer, but that the aſſembly has al- 
ways a right to proceed in the buſi- 
neſs which begun when he was pre- 
ſent. Accordingly they made the rule 


abſolute.” See Barnardiſton's Rep. in 


B. R. 385, 386. The King v. Norris. 
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